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X

=

"EY B3 (independent guarantee)?] ¥E<1 A HZ(demand guarantee)—
”‘012]'(benef1c1ary)1)7]- 21 F% A4 (demand for payment) @ Ei= HFEo|H
<A (statement of default)& HF-23(guarantor)2o|A] HZE7|7F Uo] BZ

* Adddista AFsE 15 (FHAD

RS EYEEA 9%, Adudstn Fostat vy (mAARD

T AEERRY AYAANY, Addisy Ryt sy (35 AAD

1) 3%l =2t AP creditor), *EFAHemployer), #i4=(buyer), YAt (mporter), Tzt
(purchaser) 2T E EPsI} BE AL xAgch
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o s polzpol Al UAgE Ho] HETS Gt 2
a0 AFtE, &, AR AFgFolth” ol &5 FAHQ ALTAL
d7|z2AE  AutAR] FolA $FAHcontractor)? 9] Eoldo|ut oA
T EGHOIY disty A&t FHeR BAFo 24 WEHemployer)
E Bostux HyEs Ao, IARGFE Bobolx FHsA ol8FH1 9l
£ 5 FgETolrt

ATEFE 87| HEZ 2)o] 712AGY AATFAY] AA uhet A
25 95t “246351“5 of7]e] GAFA, S8V, ARG 44 RS R
Fo=4, 23, A7t e, ojn] BFWH FAA= 327 Hud), &
F2rt ‘%I—?—ﬂ— 7|ZAIF GARTE "ot At 7 2AY Bl
AT AU B Eolgo] Qe Aol BEedoA i BHEAd 4
3o AFE AASt HFF9 AFS FFeth B B £E5EA
BERF7} ot} £ XH-T-X}EH AFOFE Bostnz, 7zA % £z
of tht HF9=Qle] FRAFE 485t 1 AFE AFE 5 foen(EH
o] 93], 1 g 23 AFAAIE EEzo] dAsH=All o= A
Hu(AFEY 93), 1 AR 23 AR i) vehhe vt wet
BRAGHERAYALY 3.

2 =RAE FFEFY 7] AFGuAUEYY EAT o g ga

2) A guarantorE HEQoz FH o3 Mol glou} EAF 28o] HEqle] Hug
B =BolAL guarantorE BZ 2307 Hr|3ic}

3) Argtof ulel YA principal debtor), H52]=]R0(applicant), Al¥&}Hcontractor), PiLk
Q(seller), 4FAexporter), FF A supplier)et1E FHsh} BF FUAE AAdghc}

4) 018 APEZ = A3z EFolgfnl Frt APEF :r"x"ﬂ/‘? BEege i/ |y
S249 Ao ARFALY FET A7PIA G, A AFA F9E
gich olof wlsh HAHEFL A4z BFoltik shzd), Y] ‘*’\VVP 7Adget &, 7
Ak FARE AHEST sty HF2go] 2702 rofiich F4 & Ca=
Yo QAL F7tel s, U2 FEL AR 7t aAFth ARE TEE
%%%’(coumer guarantor), 51% Bz ff“(guarantor)olah. gtk FHEEe 4oz
b A 2ol WeR B3 ety @R £ Rt ALeE zn
A A= Aol ol 7]’7§E§ o Ae EFEE PAE FARFT2YEE EH9
o 4x7} "ok (Jan Ramberg, Guide to Export-Import Basics, 1CC  Services
Publications, 2008, p.217.)

5) 1A ABERDL VLATE 8ok AF2A, A3 ARE 4T AFEA,
SATARE Aol AGRAOIN, ool U BEE A7 TeAFHE A A




A8 ABIAUE G 494 f9Y 135

F.9] BiEBAITA ZHE ML - BAst FFEFE HEske Y 7
Azt Al A5 foAtte AFetat ek olg sty 2 =& A%
A AFEF AFAAUSZ] g ABH 2EE & 5, AREH ASEA
A% 374 AFHAUEY 9], B4, 4 AFHAUS e B FAR
o] gl2z wjRat o gt ciAH P AR ojsiEAlet AAA A4S
stetala, A6elAE 471 1EE ER stef, ¥ FAR F 53] B
gle] FHEAAAA BTRFE AFeiord AT BF23e] WHAA

=

2 =22 7EFHeR

a3 e 7R ATdye &4ty ook A, HFEFY EFS
atotslr] Ysled ICC URDGH, ISP 987, UNCITRAL Convention on
Independent Guarantees and Stand-by Letters of Credit®& 3814 - &4
TARA A Fojo| RFATHH, A, ATFEFY AFHAUET 7=
FARE BE3te] Bl d Ay, A, AR f48E AAs] =29
AR A A 5t gy - Az A7 AE Bstut st

HFEZ] B sYE=EE HAESIQoU HLEFo] At A7 @A &
2+ & £ AU, FeA=Eo B¢ 199¢d FTEFS R HEA

FAE B, caUEE B0l ®2rdth

6) 'The ICC Uniform Rules for Demand Guarantees'®] 2F#FR, 1992¢ 494 TICC
Publication No. 458 2 &t (A7 A4E URDG 4580]2tn #2ch) URDGE
AFEZO ARE AYs st AR ko] At olsjEAY] #3-& EF7] 98
A ICC) Q& AHHE ALR & 2822 FAH Urk W, 19924 49 ARH o]
g 2o HRAREE Wrgdste ‘FAES TEARF 9 BE0] £39 5-& FU6H
% 3522 ¥ URDG 4589] 7jA4we] URDG 7580] 2010¢ 7€ 1 wad ofHojct

7 BEALRE ALREAdFA] Hge ¥y o7 gloy, BEALRL g
2 EFZHQ AHZo] FetER old tigt MEe] o] Fastgrt old we w=
9] Flnstitute of International Banking Law & Practice, Inc.; 7} 1998 A4t 2
o] HZ&A842 A7 (International Standby Practice: ISP98)olth(Z &\, “BEA187%
Aol et EAFRL R 1SP9ge] Wt A7, PGPt oferyd, HArekeIgT
=8, 2009, 32-349H)

8) o] geoke 20009 149 19 Ta=Eglen, 20108 49 @A Belarus 5 8719 HU4=E
ZFA 3 Qe <htp: /A www.uncitral.org/uncitral/ 2010.4.23 &), HokZolA o] FHok
< ABHEEA S 7AW, FRIAY 25484 1 A8-S FI5HA] ¢otE
g I H{xHoe] Zrrold H8d 4 ok
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i)

gong B39 APolde] 13HHe] Edzolah 210 T3 2007
A7RFe] RENEHT 754 ST ZATEAY Aozt ekt
a1 20088 FFEFC] AT 1 7lEUHe] FUskn FTRFL
BEA840 7% Aok AL thRT Aot BEAERY B9 37
B30 M8} ArhALE A7 gol MT UL WA 5 Ugieh
Bzl BE AoleBe ARG AW, 19930 FTEET REUEH
ol Bl digt AT, 20058 HERZ - HTRE - BENEF] oMol
B AT, 20080 FFRF 144 o] Ui AT Fol g,
o] RTuET BEUEFS FIT Aoz BT Yot

2 =Bo| 7lze] TR B Aol AL FFREY A A
FAUSEL A W - sl 2 AFEAUZ] BE BAGAAY
olFBAE zHeHe Aoltt. o] WEE BI FTUF, 53] 3741 A
Uzl diel Welal A4o] 258 dAY 4BAEe] 7 AgAYSe) o
& oldBAE s Helstel IAAN glo] Ayl wlstel Belgt

WL

9) £3L, “IAAHANN EFRFAF Foate] HgHFo] B A7, duEdishy o
aH9l, drAlEhelY =8, 2008) 5 oz, ‘48T EYH 2YHF) Qlojd =HE
AT 2 A", sty HROE, 2005 ¢ HARH ‘IFAA NN 5P 2R
Z9] Begt AFF(unfair calling)ell thgt WA A7, nejdiste HEoiehy, 2002
; UER, EYA 28RS Y SHd @9 A7, SIS oighd, A
T, 1993

10) §%9, “594 37 ICC "53% B3] ugt FUFA ) o 23° HIAL A
283y, M=¥3), 1999. 195%

11) o34, “SYBF U BRI B3 fAFP EAMF AVIFE B
77, FAVEE E=AYEE), A224 A3, 2007. 661

12) A4, “E93 2grZo] WA 783 st AR, A NHEATE, FAAH Y
3], A117A A1E, 2008. 1169

13) Eric E. Bergsten, "A New Regime for International Independent Guarantees and
Stand-by Letters of Credit . The UNCITRAL Draft Conventions on Guaranty
Letters”, The International Lawyers, Vol.27, No.4, 1993

14) David J. Barru, How to Guarantee Contractor Performance on International
Construction Projects © Comparing Surety Bonds with Bank Guarantees and
Standby Letters of Credit’, 37 Geo. Wash. Intl. L. Rev. 51, 2005

15) Elspeth White, Guarantee : "Primary Obligation’, Journal of International Banking
Law and Regulations, 2008
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ol Folx dr® st wgsint E2& £ 4+ e AV HALH
Sk Higolt

37EFY AguAYE B3 A2 22

N

AFBZEL AdFe R njZoM ARET QE BEA8A(Standby Letter
of Credite]l thgdhe Zo R, HHAHZ HolA 4T 2 B8
7 FYs}ete

1A EHoA BY, 2 2% 539 gzo] EFott. &, AFdE H+E
o b BEAC] 2o upetof 5, HF28E AXARE TR
MApshke Ao}, AdiEos Mo ¢ 31-4 FFE A gov, A R
F APIEAE AT QUhl) FFRJF(EFALT 22 5] ul= 4
F= HollA AT FHol -r]:LQ—L Qo HrrFI 31840
73S o &2 7_‘}‘3‘1;‘401 At

A, 8 A taXE ESYIA0IEERDE 2 =
FAAES] A4 stell °]-r°i;qt e R =0 A9 A FE B2
{19} ofFstal T BolsA] HARITE

I O

b

Xorln

=4, Alg ARl ol s8-8 f‘é E% o] 37t o2 -8
o B¢ #AAEED7 AEshe Mie 283 @™l de WA 44
A Mg AU Ye b, E"/\io}"ﬂ/ﬂ AzHe ARe E5HYY &
ol ;o] gen WAH JHAsE glok ®3 SFNEF] B 2P
58 Uetdie ARE: Adsksdel diste olede 71 4 Qe Hhd, B

FA9 e 187 gorng BI2d0] Rasi: ¥ E4 ¢ At
SHH, AFRF 9 BERZ(uretyship T accessory guarantee)2 %At
BE Z|zAYeA BEFEle] Eold T foxtolA HEE Al

16) SHAlE - SU1E - AT - SlEiE B, TEEASREdEE 3AMY © 84, , ICC
Korea, 2008, 129

17) PG 204 - WBA A, TRAAR, | g4l 2008, 4069
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o

Aol @e Hol SRt Iy EEREte] EXoze ‘FAA, HEA,
B34, 998 § 4 Aok 5942 ‘B AGHEHRE oge A& B
FoF e Ygolrt, FF4L ]3'- loF} &3-& Zoldth = Wiold. &,
AL AR AE BE28o] FZo] 7 & Qloke Yulojrt. A
B0, 'F 79 F8 B -r]’“—l o AFHoT BFH QPR FH
L HAmE18) Aog AHpRZo] =47 Ahir: EXo|t} a4
Z290] 1 - FAMY AL IR E Rolth &, FA7t 735741
A Ap4le] RE o|PetR e W HF2Y2 HFoRle thste] H
YA 4 Qloke Aot} mpAjEte s ‘:,‘_V‘% ‘B3 4 o) 1101
dz met ddcbE Aot &g o AR EEAN 7 S eEA
A FEES o ofF dFo] Yolgte AL FrErks Folrh

B4 B oleta of, AFEF Ee FEFESS ZhEida 41 ok
a8y HrESe] 49 AFGHAYSl wet 349 AFHAYEe] L, Z
Z70) wet FARte] ols|@AZE Adds] Aolvt ke AMIE dE ¢
A gtk

&3] HFREI BERE0 P & Aolde SYAoleal skar Qlrh
Z Hzdz jlds FAA(AEK)S] Q3 (co—extensiveness principle)209]]
olg] RERZQUL HFERlo] AAR HFE olFPstA] @2 FH-folwt 49
Aol diste] o|PF YL A& 2244 FE Fh2) T3 4M A5T F
AAe] Yo ulel FERFIL BFOFQI0] Aofolgs Hoh= ok

o121 thalste Ak olsgsfiof irt.

olef | 75]45‘—0}4 BE29e E4oR Qs ZxAg e ofFd
ZS Yt & z4lo] o)t HEFANtE HE o)

¢

rlo

O
IF&NOEJ}E}H

33

E.J

01_.

18) 094, "HHFRENSH Stand-by Credit)®] HaApe] SAIH - Aol Sebgn A
2] S F402", Sohsr st =83 A5, 1990, 290N, WA=E
61, 7k 16914 7HR)

19) £39) Axojtnr Pt

20) 7) AFF BEBZe] BAel FU4, BB BEH, 2L B Yushs dojo]
o},

21) Nicholas, H. D. Foster, " The Islamic Law of Guarantees’, Kluwer Law International,
2001, p.146.
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A % = F7ord "oh22) F 2FFUe] Ake AdE Z3det
ER= oA olFE dart gloke Ao

Jsv 01?—1?_ 539 U= dA J=n Audt o] B3R
FE TPk sk A, AR 1] e Frt Al Aol it oHd
HHE F7] gheth o] 71%e FxAolg: st AFHAUE
A€ § AFAYSI= 4941}7} HZoF)Qle] 2ol Hsto]
ol FAMFE AEsior sk A7 FAIEO] Qojof gk EF I AR
ol BFAo) FAH ez WrEojof s, F AFHAYES MEATT o
s]ojof g,

AFAUEE B39 7P a3 FE2o@r & 4 Q& Aotk § =
AL FAA7r A Be = EEFERIe] Al drid kEH0 e
g gF7] et & Eel, BeATWE sEshke AgiAYEY
A w7} ojudt ARECIY] FAR glo] deATE A AF2
ojFolHok Yot AYH §F 2 ATHA FFESI S48 g Hol
o 3, SAWEES 875k AFAUSEY Beole 22H SHA
%‘-7%1%11 M2 Zpolgol Qe W, A3AY ARE 85k AFHA
&9 Bt FATESH FFESY T FHE "o & Aok HE
Hom, :rLE%T’% FEEHZTNE 22H2R fdE2rgE He AMoAT, B4
E%*éﬂr AT AolHE xSt AL FRE Zolrh duetd, #

d

T

o
2
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ol

L 1o

s
0|

i
oy

< BAFEFOL stegt= A7) 37FA] AguAYSe] ot ZH GARRR o
BATE AT ZolE Holr] wjFolth

I 2«35 s8shke AFvAUSE

. frefist 99

22) HA&A, "FAAE, A6H, AYAL, 2008, 3289

23) dFNE AT BEe FAHT S BES AMgetn oy, O ou)rt west
A AT sk AFsHA =Hel glemz 2 -“_L‘L-Oﬂ/\‘! ‘First Demand” ¥ ‘Simple
Demand 252 ‘@& 2 Br)sle fol2 dAssiuat gk
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FEHTEESE A a7 @FAAE diof ok WYL 2R A
ot &, #FAs dFAAE SioF Fa FF AFEolRYA EFAT O
=& FA gadte Aol o2 B mEd sFde S 28T
o FE45HAA o2

Ak, olglste] HEtAEo]l gAY YAZEAN GeATERFol:
ofe]tjolE 1M HAIL, o}F Tt WFAE 2ASMA feElE ] AE
Iz fASEA +F2E S 0“1]113 & dart QoA Hch24
T AFHAUSe]l FAFHNN diFES Ak Qloh F 27stelA
QA= AFRAPAE AEsts A olfdodle AT FAE Zﬂgo}ﬂur Nl
Hart o). BE2y ES o9} @St ouy FAE a7sAY A
= HE o "rh20 AAF BE2F0] A2AMTE ddsiHzte 4 S
T2 olgsflor g}, axid, 42 AN dele Z1xuAe] dsf ol
W2 7] wige] aks B2 w2t 8] A58 TS @27t Atk
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FePPHESE FoApt BE2dd AHoR ‘W (simple demand)’ gt

1, 7390 wethe JEEOIPFNEAE AEsokte AR

drt. AREIYeA Y d2AE, GEATE AgAd M¥-E ok FAY

PFRZ-E AEsHA ZFhe e Foloh. AFEolgesA s A2 E
E]9] FA Aol dAel Aol F715-& 845k eethan

ZA7F URDGE w272 Q‘ﬂ A& e, AHAUSE F A9 A

20% ()20 gt vpe} Pt} F 2= URDG 3 5 7FY =30 B2 2g¢

lo
fru
ok
4
A
oh‘,

24) o9 - oS - A5 39, TEFEFTEFLHA Jlols,, T, 2008, 19
25) 7%l wek RE)FIEME ABoBAL B AEsHor she fr A

26) Anthony Pierce, Demand Guarantees in International Trade " Sweet & Maxwell,
1993, p.20.

27) Jan Ramberg, op. cit, p.212.

28) URDG 458 A20% . ‘AFHFE Bz olRojxopsty AHA&Z R E]ojof 5}
=, 283 AuAgE 1) HEQlo] ZixAekte 2RE gyl AM, B ¢
AHZ0 79 JBZAL okt AN, D () BE 4%1014 SrpR-g V1AEkn
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o7l SHAR ol RFAIFE BHL sost BB le) At ol
& A Aol F, ol ARRolqe] T A AT &
T AQwEA AFHS £ T, BEER1e x4t RAAG AFHTE
oL Ar vA|E 4 9l Ho|t}29)

5 zlzuﬂam—%a}oﬂxi Hade foRed BEEles gANT &
7uEe wes SUAt U0 9B v 4 st WE, B0
%94 Pl B £ 9] wEolth. Folte BEojEle] 49} 9
iste] Zole StATNT AT A9, AEA AFHTE T £ 9

_f‘-‘_
229 A3 B8 4 w HE} ek Selih 2EAE A SEs
Ea

}.

‘i’l’f—‘?%“"_}i} -)F*Zu:—q] o|g& 5“5]'3—1— 35‘-431‘310717“ *J%?l’ Ja% 7V g
Art. FA= HTEFY olafgt AYE 8T 4 9, BF YIS £
1ol AZIRHAE A 2R Egvhe AL g g3 ARdolrt o] wiEe
o AE GEHTHSS Lolz ZHAAL A (suicide letters of credit)’ ]2}
A7A] B2} 30)

pra

3. B39 wiEst 2o i B

D ez By

Tz WS Hot & wofshr] YA BEA dE 9ot 37
W S ANEA Wxe] 714 520 st wiglo] SEUEFOR
AdE AFstAed +5 2] YRS o vi=de Ao Fejg F
7171 A gk& ZAoltt,
mizgle] SddE A ke A WYY BHAE (udgement risk)o]
Atk At sastrete wiaele Jﬁé‘ﬂ‘é execution risk)ol] AHsHA Hrt,

glojof g}

29) Roy Goode, ‘Guide to the ICC Uniform Rules for Demand Guarantees” 1CC
Publishing S.A., 1992, p.92

30) Roeland F. Bertrams, ‘Bank Guarantees in International Trade” third revised
edition, Kluwer Law International, 2004, p.52.
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2 9l aduigel Gk Zolh. B4 F ulgL 4B AFHolok
sfol, sasteiels ARW F5F 4 gk
Jet @A A et Zo) BeRTEFe] o) elxae)
o] olFolAtk. T BEA j5AlS SR She] WA B9, vh4Q
€ o BRAL AREIY ZE AU L4999 95 9 o
22 BEAge) g 286 B AL AN AYE T4
A ®

e
rE
=

-

) BFo=Q9 ¥4

HZo)Zole 49 “keibithP(pay first, argue later)3D’e] @2jo] o] o]
ztof| vlste] AiH oz Eelgh Aol FolA Hh32 frek Corporation v.
First National Bankol|X 29 55 'AloFe] B2 2.8 ¥ g gL
T ok 2E}t Eo] Akgige] FeyEFARD] Q7] Hrke i £
HY(F2hel A sk ZA& FAs] sh7] flaiA et 2@Fc3Y
B3oERle £oxe] dAd-§-2 AR WAIsty] fla 492t 418/ H
£ spofofjof ofn, BFAo] FAFAEE E 7 A3 deATESS AFH

%

ofsl: 4&at= $eg AFUAUEST AFS g hEAH S g8 A
o= pHtshe 223 E FY QU B AL G5Ho|rky 18X gow,
t AT g gazet £EUFY vAFHLIY olFHaES AA

g % 971 fEolct.

ARRATL ofE 2] W BEE AT oGRS o, 1 Tt

31) Chung-Hsin Hus, "The Independence of Demand Guarantees, Performance Bonds
and Standby Letters of Credit’, National Taiwan University Law Review, Vol. 1
Issue 2, 2006, p.17.

32) A, “ZAAHANA B SPHSA et GEARZANY sEEHFZEHY] B
AT, FHIFAT, FAFTES], A394, 2008. 607

33) Roeland F. Bertrams, op. cit, p.73.

34) URDG 458 A8 : ‘834 el WAH 782 ol ol E4Uol} 24421 49
o ERYe) Bk uFFY YA 5te] Byl BN ARI BIANA AN
e o] BAE 9RaY Bb SA0ksE FA0E B3Il gUHEE AT

& Aok’
35) o] $=9] FHLE BA A counterbalancing provisions)olakal Jitt,
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ujstz AL ‘BEAZL PR 7] ohE gAY o8t Arl"Ed = J
oA, Brao] HxZZ(conditions precedent)36)0] Ht}t, F X742 HFo] A
o IR kg e, e Aol BHcE Aoks Adsta, Ao
Eafje/dol] digt Heprta 7bd 4 doks HelA Fasith BEAdege] ot
Y wo7 HA gokg A dARAE FEAd Vg s8HE & 4

o}

==

(3) BZ239] 4

239 A2 FRAMAE AFete ZAoln 1 AulA Fo shrt BE
Mg dEste Aotk BFAE U9T o 232 BYIAAE ZRAE 2
Ao} AAA A¥(economic risk)E AW L1 1A ALN(credit
risk)& #Avste Holch, 282 440l & W HHE 7% 5 9o
o2 ok Az 9d-g BATGL & & Ut
NzAL FAAES EA7E BA By, ARdES stol

s =

- —3_ | LN L=
G HI, & 2k goh HE2P2 P 59 FHY2

Ol

dsto] e Aiolrt. weky EF294e ¢

)

fll

£ AEshe A BERQIT Ak 3 §Hole) Ao
o} ole} TSt 282 2} AL S F Hroh ‘23 Fojd g
9 ggo] dhs] AHosli RE#e o S sk PFE Adw,
@2 FHHo| L YT FAA38’0]7] wfjEolct.

230 AN A 471R]olt}. AA, BHFoFRlo] A2HEF AT H
o8 43T 4 e Y, B, B3] AfREH, AA, Folxte] By
A8 (unfair calling risk)39, QA $=q2=271e] 8149 E (political risk)

36) ‘Zzio] A WEPME 1 HYE TS, EAHE AHE RaR o (FE
CEE, ARSI, WEAEAY 1996., 1230%)

37 294 9 2% 39, AAA, 16
38) Roeland F. Bertrams, op. cit, p.84.
39) AT} (fair callingd dizsl= Aoz, REATAE S $A77F RIHAES
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o,

A, BEFAY o] e WS RE YA W, Aokl
$9, B4 2 72 50 Atk § K Fellord AL, YA AL
A% YA STHAS YAHsIoF Fchs olrt

57, BEoE0] AREAL BEoRdle] B A7 el FA] 4%
2 ¢ 4 Y 5L AAstelok s, Tejsiol & e BE AR
Aok, B2, g 2A) WA A D vl SoE TP
Solch, SESET AREUe] BT AL WS 2IUNE 07T 45

0

AR, solAe] HRRTEe QU HE AW Aw 5o
st solate] A4 Bk

YA, ezt 27ke] HPAIEL IMF, World Bank, OECD Sl 27ks]
L Ang Austel gRo] A4, 54, ABEA 59 MANES B

4. PR olstuAt EAA gl

(D <729 B34

dAUSNA St BegTnon naede fotd BEoRe

IR T 4 ] MR I ATIAAIE F B AFAF0
A% A A VAR 5 9lck.

Sl Belo] 2AFH F7ke] eaolA BEA FE aF4vskd] o] 7

% 2HRZO] HI BRREL SlAelA] ol §asich $4 Seln

el AR e o047 T el olkd Aolw, HBEA

A9 G4 e AolTh BFLRL F2 Folape) FAHLwe] @ Aojma

NN 91*#9 Az oldfsta el &) AFHF-E she 2R dEzed A
of AA BAFIG@RY, "TIAARIAY FFY 2AEFA,  UdF, 2002,
1047 1059)

40) ‘AFEFAAHE (pay or extend) AFFT} 'IFAF A (extend or pay) AFHTE
7b =l WA AFE A ofUd EF {AVIZME AASIEA'Y dnjeln &
Zbe 2 dtdolcke 94 4 23 9, AAA, 199)

41) Anthony Pierce, op. cit, p.26.
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=20l BHet o= dA si2E <+ ok
FolEc 8% A2 BF2L AyA gl shele I3 o

(o]
qErt 4o2pe] ojefof] AAH e R & FYE TleolAd E 5 vt Aol
FAAZe 2dA=2 AFZ RS o
PRt 27 AF
2YL FolAE F7 2ABH] 8 AFE
=

geigle AFe ulde] WAs9te)

Q) EF9)=Q1e] B4

FOEY] WA HH, THY %% 29 Akt 9Hg 7t gk A
1‘11 BE 4?4°1°ﬂ7ﬂ LE2EHE dA3s BEXJUET ofyst FYRFLY
| AFshe LRSI AOHHE A9t BEogo] st
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ABSTRACT

A Study on the Payment Mechanism of Independent Guarantee
(focusing on matters that the relevant parties involved should know)

Oh, Won Suk
Kim, Pil Joon
Lee, Woon Chang

Independent guarantee is a creation of the need from the both sides, ie.
the applicant (principal debtor) and the beneficiary (creditor). The former
used to have to deposit cash in favor of the beneficiary in case of his default,
which laid a burden on his liquidity while the latter still wanted to have the
equivalent to cash. Independent guarantee satisfied the both parties by freeing
the applicant of a deposit and maintaining the beneficiary's right at the same
time.

The fact that independent guarantee has three payment mechanisms is not
widely known to the public. They are (i) payment on first demand, (ii)
payment upon submission of third-party documents, (iii) payment upon
submission of an arbitral or court decision. From the applicant's point of view,
the order in his favor is (iii), followed by (ii) and (i). As there shouldn't be
a case where one party is at a disadvantage against the other, useful insight is
being sought for the benefit of the applicant.

First, the applicant can offer his intention to provide a payment mechanism
(ii) or (iil) rather than (i) if he must deliver it.

Second, if the beneficiary still wants to have (i) and the applicant is in a
position not to reject it, the latter should thoroughly check any provisions that
may work against him later.

Third, the applicant could use counterbalancing provisions in underlying

contract to cope with protective clauses in the guarantees.
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Forth, the applicant should review the beneficiary's sincerity to prevent
unfair calling risks. The applicant may use an ECA(Export Credit Agency) in
his country to which he can transfer not only unfair calling risks, but also
political risks.

On the other hand, a bank needs to keep the following advice in mind. The
foremost important thing for the bank not to forget is that it provides a
guarantee as a service provider, not as a responsible party for the feasibility of
the project, etc.

Credit risk of the applicant should require the greatest attention when
issuing a guarantee: the bank should look into the possibility that it can
procure immediate reimbursement from its customers after payment to the
beneficiary.

Second, the applicant’s ability to complete the project should be reviewed by
checking its track records, techniques and reputation, etc.

Third, the bank may also use an ECA to cover the beneficiary's unfair
calling risks as well as political risks. In the case of Korea, as Korea Export
Insurance Corporation(KEIC) can cover all the risks mentioned above, the
bank could use its service called 'Export Bond Insurance.” What's better for the
bank is that ECA cover can enhance the bank’s asset quality by putting it zero

on its risk weighted asset.

Key Words @ Independent Guarantee, Payment Mechanism, First
Demand, Third-party Documents, Arbitral or Court

Decision, Export Credit Agencies, Unfair Calling




