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2) J. Dohm, Enjoining Payment of Demand Guarantees, /BL/, 1992, p. 887.
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4) Vivian Ramsey and Stephen Furst, Keating on Construction Contracts, Sweet and
Maxwell, 2006, para. 10-036.
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H2E3], 1999, p. 195.
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A A2 A3, ==ASEE], 2007, p. 66.

8) A=, Z9A 2PRZo WA &3 FAT BAH, FAAHEAT ATH AlS,
A A H53], 2008, p. 116.

9) 294, HAEE, o], ATRTY AFuAUS] dE ARY foH, FARA
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10) Eric E. Bergsten, A New Regime for International Independent Guarantees and
Stand-by Letters of Credit : The UNCITRAL Draft Conventions on Guaranty
Letters, 7The International Lawyers, Vol. 27, No. 4, 1993.

11) Elspeth White, Guarantee : Primary Obligation, Journal of International Banking Law
and Regulations, 2008.
12) Hanotiau, Arbitration and Bank Guarantees, /6 Journal of International Arbitration,

1999; Christopher Seppala, FIDIC Conditions of Contract and the Dispute
Adjudication  Procedure, Legal Concerns, 2003; Giles Dixon, On-Demand
Performance Bonds in the International Market and Adjudication as a Means of
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guarantee), 4142 HF(advance payment guarantee, repayment guarantee),

fEFHEZ(retention  guarantee), SFAFR R F(maintenance  guarantee,

warranty guarantee), 353 (payment guarantee) 5°] JUr}.13)
SEPEZE Al AR &, EHFORRIGE A )10 BES25

Reducing the Risks, /CLR, part 3, 2005; J. Dohm, Enjoining Payment of Demand
Guarantees, /BLJ, 1992; Hans Giger, Problems of Bank Guarantee Abuse in Swiss
Law, Arizona Journal of International and Comparative Law 38, 1987; L.
Hardenberg, First Demand Guarantees: Recent Developments in the Netherlands, 24
International Business Lawyer, 1996; M. A. Khalek Omar, The Regulation of
International First Demand Bonds: A Comparative Approach, 4 Arab Law Quarterly,
1989; Philip Dunham, The Use and Abuse of First Demand Guarantees in
International Construction Projects, /CLR, part 3, 2008; Roy Goode, Guide to the
ICC Uniform Rules for Demand Guarantees, ICC, 1992; R.I.V.F. Bertrams, Bank
Guarantees in International Trade, ICC Publishing S.A.,1996; Vivian Ramsey and
Stephen Furst, Keating on Construction Contracts, Sweet and Maxwell, 2006 -

13) slafi, =4E5Y AR, SAdAN 59 AeA, d=F9d73ta], 2010. 6, p.
158, A4, =44 HF -4 AA, FAEFAT AN7E, TF=FIFFE], 2002, 2,
p. 23.
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19) Philip Dunham, The Use and Abuse of First Demand Guarantees in International
Construction Projects, /CLR, part 3, 2008, pp. 276-277.

20) ol#jet APEF Qo HEZEF WA= FHES, dES, AEEFolRE REL
GEo2E indirect guarantee, counter guaranteeg}il ST} EyojAE FARZOZ
RE2rh)o] ot FPEZFoA A2 = =) AAst Qe BE23oA AFE H
Tollof st Bud BEAAdo] A5t "t o]gdl o]fE A A= AF
she 239 BEE Qste 7497 Wrth wiEba o2k 2= e AAfshe 29
S2HEH HIAE YFTA =, GRS A2 feate] F7te] sk 2
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Yol & A ARIT) o] A9, AR H7F Yo = 2FE A 12 B AA
Pola} ok, elzte] =7t yeoll AAfshs 23S Al 229 Ee= H2sjoler A
th(£%L, HdA=E, pp. 17-18).

21) Roy Goode, op. cit, pp. 18-19, e ¢A-sls|IE-AEd &9, HAA, p. 15, B4R,

= o
FAHZUAA A O] BEST W FRo| T A, BFAYEATL A26H, =79
AFRsts], 2005. 5, pp. 207-210.

ol I‘TO



ANALBANA FHRFe Bk B 1 o 135

3. EguEo] ARA

sSYnZo ARADE duHes BEdoan S/t AFEd 2 A
gre Fat ox B AAdl e 2U% AFPLA e BFE A GA
g ARl AX 2D a0 et AAE AR BAYA oEdTE 2e o

u| st} 23)

weba] EHESOA AFHEFE Hote AR E ZIEARY S-ESA
TR AZISH el wet 1 ATE stelok @k ATade REFel
13] B 48]0 24 o|Rold 4 grk

SYRFS EY FPEd] uet ol MFE s 4 ok WA M B
HAQ AFEAH SYRF)OF 1 AT Ale] Bolq Ei ool st
of ol ARE QTS W Aol BA WAL Sl HFAt
=

Zola Ei ojaidls Aol gtk A2 TS Solate] gag Awdl

SHEFORRH op|HEes 42 A Al R ve & . AA

AP B BER ZFE EREP] SR Ao, EAle IEd

rr

(
)

O:
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o, AR, pp. 158-159).

23) Roy Goode, Guide to the ICC Unitorm Rules for Demand Guarantees, 1CC, 1992,
p. 19, e¥-sleiR-Asd ¥, FAGEIYE HAFESTLETE THolE, TSR
T4, 2008, p. 15.

24) R.ILV.F. Bertrams, Bank Guarantees in International Trade, ICC Publishing S.A.,
1996, p. 4.



136 TESrETsHEL 9 47 4 (2010, 8), B 24 B pR

TREE op|HE Bl A A7 AAE R dttn siHes
Jejg A7 Avet PRse 2ol ofstlds o5g Az wud
o

1. R8T FAE At AUA

D A4

19
)
1o
A=)
2
=2
o
Ho
)
o
o[N
o,

ftlo
>
H
%0
&
B=)
L)
>,
o
olN
lo
)
rO
rlo
HL
o|N
e
OE
Zl_j
=2

rE
o
lo
ol
)
o,
o
j’;?:
c
=
Q
=2
2
il
ko
=l
o
rr
o,
o
s
%9
)

25) L. Ndekugri, Performance Bonds and Guarantees in Construction Contracts: A Review
of Some Recurring Problems, /CLR, part 4, 1999, p. 306.
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Arbitration: the Need for Uniform Interim Measures of Relief, 28 Brooklyn Journal of
International Law, 2003, p. 1075.
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27) ICC Case No 3896 of 1982 [1985] YB Comm Arb 47.

28) ICC case No 3896 of 19582 [1985] YB Comm Arb 47 and /CC Case No 3275 of
1990, B. Hanotiau, Arbitration and Bank Guarantees, /6 Journal of International
Arbitration, 1999, p. 16.
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29) Donald Francis Donovan, Powers of the Arbitrators to Issue Procedural Orders,
Including Interim Measures of Protection, and the Obligation of Parties to Abide by
such Orders, 70 ICC Bulletin, 1999, p. 57.

30) B. Hanotiau, op. cit., p. 16.
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Adjudication as a Means of Reducing the Risks, /CLR, part 3, 2005, p. 286).

35) Hans Giger, Problems of Bank Guarantee Abuse in Swiss Law, Arizona Journal of
International and Comparative Law 38, 1987, p. 44.

36) Philip Dunham, op. cir, p. 287.
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39) Tratalgar House Construction v. General Surety & Guarantee Co Lrd (1995) 73 BLR
32 (HL).

40) Schlumberger Electronics Ltd v. Bank Bumiputra Malaysia 19, ICLR, 2002, p. 24004
DeflojAo} e B ARe 2 BFof O3t g2 mart Aok oS AasteA
T O A RLRRS PFotithe Ao Uidt S 2o Itk HE HAlshL
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A, ICC Case No 9427 of 1998 [2002] YB Comm Arb 15304 th&u} Zro]
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42) ICC Case No 7307 of 1994, Philip Dunham, op. cit., p. 289.
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43) M. A. Khalek Omar, The Regulation of International First Demand Bonds: A
Comparative Approach, 4 Arab Law Quarterly, 1989, pp. 100-105.

44) Philip Dunham, op. cit., p. 290.
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9 solhe] ATULAZL HHEoloF ek AL Uk F = 0T he 3} 2ol
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separate signed document accompanying or identifying the demand.). 19928 URDGE=
200990l 7§ =[eJ(URDG 758) 2010 7€ 1¢HE Hgstr|=2 =lof otk

oA, welo] gaMge AFHTI NZAHE B glo] o]Rell Aol o]
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Cargill International SA v. Bangladesh Sugar and Food Industries Corpn
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47) ]. Dohm, op. cit., p. 887.
48) ICC Case 3267 of 1984 [1987] YB Comm Arb 87.
49) [1998] 1 WLR 461.
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50) ICC Case No 5721 of 1990, JDI (Clunet), 1990, p. 1020.
51) ICC Case No 3986, op. cit., n. 25.
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52) ICC Case No 3055 of 1980, JDI (Clunet), 1981, p. 937.
53) ICC Case No 3267 of 1984 [1987] YB Comm Arb 87.
54) ICC Case No 3267 of 1979 [1982] YB Comm Arb 96.
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2. BFolFQlo] AfutstAth= A|3=tol 2t ARe
PR Sk R

Adjudication Board : ERZXAHAYINE Foto] ol 2H
o] Sl FIDIC ZFZA RIS ol&dh=

O
FIDIC EZA|kzAL AAAoR AAEL 1L&(EA <

Ste ol 2 °f

w4TE & e dele AR o HF BHS JIoele A
Hlste] & wf sl AEsH sidE o o BlE EFolF/lo] DABS
=2l 240 E5Fctd & Abe SA FRE 5 dul szt &
A= HF EAZ19AL she setel

55) Christopher Seppala, FIDIC Conditions of Contract and the Dispute Adjudication
Procedure, Legal Concerns, 2003, 12.

oA, FIDICS] EPC/Turkey Z2RAER FEAFZHA A4.28L2 they} o] A5
St “The Employer shall not make a claim under the Performance Security, except
for amounts to which the Employer is entitled under the Contract in the event of: (a)
failure by the contractor to extend the validity of the performance security until the
works have been completed and any defects have been remedied, in which case the
employer may claim the full amount of the performance security; (b) failure by
contractor to pay the employer an amount due, as either agreed by the contractor or
otherwise determined under the FIDIC Conditions of Contract, within 42 days of the
agreement or determination; (c) failure by the contractor to remedy a default within
42 days after receiving the employer's notice requiring the default to be remedied; and
(d) circumstances which entitle the employer to termination, irrespective of whether
notice of termination has been given.”
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57) Giles Dixon, On-Demand Performance Bonds in the International Market and
Adjudication as a Means of Reducing the Risks, /CLR, part 3, 2005, pp. 284-288.

58) ICCE 199249 HZ3} FAH =2 A ASH= A4 (ICC Counter Guarantee Scheme)S
ZrastgiTHe] AloM= 11 = IBAS] 9ol Illustrative Form @& A== T}). F A|bA
of oJstH, WAt AFHTrol upel Ao YRFS W] AR ST heko]
gt o] FEHEE AL RUSE M FA AFEEE o itk FAAAA oA T
T2 B3 A @l tis 2Ao] WA, 52 = o] BAE ICCY Rules for
a Pre—Arbitral Referee Procedureo]l ©Jsf] Z|PH refereeolAl 3|HET 4= St AP H
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Dunham, op. cit., p. 2

59) Philip Dunham, op. cir., pp. 297-298.
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ABSTRACT

A Study on First Demand Guarantees in International Construction

Projects

—Disputes arising from the DG and Recommendations for their Drafting—

Choi, Myung Kook

Since the 1970s, international construction employers have commonly
requested first demand guarantees upon their contractors as a form of
security for due performance of their works. Contractors prefer the greater
protection offered by more traditional forms of security requiring
presentation of an arbitral award or other evidence of the caller's entitlement
to compensation. Many contractors nonetheless feel that they have no
alternative but to provide these unconditional guarantees in order to
compete. However, these unconditional first demand guarantees are
controversial and have given rise to numerous disputes both in arbitration
and litigation.

Disputes arising from first demand guarantees can be broken down into a)
applications to prevent a perceived fraudulent or otherwise unfair or
improper calling of a guarantee, b) claims arising from such abusive calls
and ¢) claims relating to the consequences of such calls even if the call itself
may not be abusive as such.

The contractors should carefully assess the risk of an abusive call being
made bearing in mind the difficulties he may face in seeking to prevent such
a call. He should also bear in mind the difficulties, delays and cost he is
likely to encounter in seeking to recover any monies wrongfully called. One
option would be to provide that the call can only be made once and to the

extent that the employer's damages have been assessed or even incurred or
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even for the default to have been established by an arbitral tribunal or court.
Another option would be to provide that any call be accompanied by a
decision of a competent and impartial third party stating that the contractor
is in breach. For example, such a requirement could be incorporated into a
construction contract based on the FIDIC Conditions by submitting this
decision to a Dispute Adjudication Board. Another option would be to
provide for the “ICC Counter—Guarantee Scheme”.

In sum, there would appear to be room for compromise between the
employer and the contractor in respect of first demand guarantees by
conditioning the entitlement to call such guarantees to the determination of a

competent and impartial third party.

Key Words : Unfair Call, First Demand Guarantee




