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Restatement of Contracts 2nd § 202. Rules In Aid Of Interpretation

(1) Words and other conduct are interpreted in the light of all the circumstances,
and if the principal purpose of the parties is ascertainable it is given great
weight(B& Fx).

(2) A writing is interpreted as a whole, and all writings that are part of the same
transaction are interpreted together.

(3) Unless a different intention is manifested,

(a) where language has a generally prevailing meaning, it is interpreted in
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lawful and effective,2) @ Construction against the draftsman?2), @

Negotiated terms control standard terms23) 52 5 4 lth
Tt wl= ACRHA; Aleke] izt wEgh F83%F §E2 o]28E ‘Parol
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Evidence Rule(75571ujAl0] 2207} glir] oli= Ao

AE ool FA

2D

22)

23)

24)

accordance with that meaning;
(b) technical terms and words of art are given their technical meaning when
used in a transaction within their technical field.

(4) Where an agreement involves repeated occasions for performance by either
party with knowledge of the nature of the performance and opportunity for
objection to it by the other, any course of performance accepted or acquiesced
in without objection is given great weight in the interpretation of the
agreement.

(5) Wherever reasonable, the manifestations of intention of the parties to a promise
or agreement are interpreted as consistent with each other and with any
relevant course of performance, course of dealing, or usage of trade.

AP BE 2Re H5T A4S geldoln Ay Aol AnHl o Zws

s Elofof Tk,

Restatement of Contracts 2nd § 203. Standards Of Preference In Interpretation

In the interpretation of a promise or agreement or a term thereof, the following

standards of preference are generally applicable:

(a) an interpretation which gives a reasonable, lawful, and effective meaning to all
the terms is preferred to an interpretation which leaves a part unreasonable,
unlawful, or of no effect(¥& 7}x);

(b) express terms are given greater weight than course of performance, course of
dealing, and usage of trade, course of performance is given greater weight than
course of dealing or usage of trade, and course of dealing is given greater
weight than usage of trade;

(c) specific terms and exact terms are given greater weight than general language;

(d) separately negotiated or added terms are given greater weight than standardized
terms or other terms not separately negotiated(WZE 74%).

AlobA A R 2342 AR oA st s

Restatement of Contracts 2nd § 206. Interpretation Against The Draftsman

In choosing among the reasonable meanings of a promise or agreement or a term
thereof, that meaning is generally preferred which operates against the party who
supplies the words or from whom a writing otherwise proceeds(¥WE 7+%).

A el FolE 22 AlRAAFY] B 2ol 47T Restatement of Contract
2nd s203(d), 9 Z=F 21 &=,

Uniform Commercial Code §2-202. Final Expression in a Record: Parol or Extrinsic

Evidence.

(1) Terms with respect to which the confirmatory records of the parties agree or
which are otherwise set forth in a record intended by the parties as a final
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(Consideration)®] £A412 28}]et Aloke] W7 (Modification)& Flo] glolw
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expression of their agreement with respect to such terms as are included therein
may not be contradicted by evidence of any prior agreement or of a

contemporaneous oral agreement but may be supplemented by evidence of(@&
AZIE
o/

(@) course of performance, course of dealing, or usage of trade (Section 1- 303);
and

(b) consistent additional terms unless the court finds the record to have been
intended also as a complete and exclusive statement of the terms of the
agreement.

(2) Terms in a record may be explained by evidence of course of performance,
course of dealing, or usage of trade without a preliminary determination by the
court that the language used is ambiguous.

25) Uniform Commercial Code Article § 2-209. Modification, Rescission and Waiver.

(1) An agreement modifying a contract within this Article needs no consideration
to be binding(B& FX).

(2) A signed agreement which excludes modification or rescission except by a
signed writing cannot be otherwise modified or rescinded, but except as
between merchants such a requirement on a form supplied by the merchant
must be separately signed by the other party.

(3) The requirements of the statute of frauds section of this Article (Section 2-201)
must be satisfied if the contract as modified is within its provisions.

(4) Although an attempt at modification or rescission does not satisfy the requirements
of subsection (2) or (3) it can operate as a waiver.

(5) A party who has made a waiver affecting an executory portion of the contract
may retract the waiver by reasonable notification received by the other party
that strict performance will be required of any term waived, unless the
retraction would be unjust in view of a material change of position in reliance
on the waiver.
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26) UCC 1-203. Obligation of good faith
Every contract or duty within the Uniform Commercial Code imposes an obligation
of good faith in its performance or enforcement.

27) UCC 2-309. Absence of specific time provisions; notice of termination!)

(1) The time for shipment or delivery or any other action under a contract if not
provided in this chapter or agreed upon shall be a reasonable time,

(2) Where the contract provides for successive performances but is indefinite in
duration it is valid for a reasonable time but unless otherwise agreed may be
terminated at any time by either party.

(3) Termination of a contract by one party except on the happening of an agreed
event requires that reasonable notification be received by the other party and an
agreement dispensing with notification is invalid if its operation would be

unconscionable(W& 7+%).
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23. Governing Law; Dispute Resolution.

23.1 This Agreement shall be governed in all respects by the substantive laws of the State
of Oregon, USA, without regard to the choice of law principles applied in the
courts of such state and excluding the United Nations Convention on Contracts for
the International Sale of Goods.

23.2 Except as provided in Section 23.3, any dispute arising out of or relating to this
Agreement or the contract evidenced by any Firm Order, or the breach, termination
or validity hereof or thereof, shall be resolved by arbitration in accordance with the
then current Commercial Arbitration Rules of the American Arbitration Association.
The arbitration shall be governed by the Federal Arbitration Act, 9 US.C. § §
1-16, to the exclusion of state laws inconsistent therewith. The written decision of
the arbitrator(s) shall be final, binding, and non—appealable, and judgment upon the
award rendered by the arbitrator(s) may be entered by any court having appropriate
jurisdiction. Disputes involving claims for money damages of more than $200,000
will be heard by a panel of three arbitrators. In such cases, each party shall select
one arbitrator and the two arbitrators so chosen shall select a third. All other
disputes will be heard by a single arbitrator. The place of arbitration shall be
Portland, Oregon, USA. The arbitration proceedings shall be conducted in the
English language.

23.3 The obligation under Section 23.2 to arbitrate shall not be binding upon [B
Company] or any [B Company] Affiliate, or Manufacturer, with respect to requests
for preliminary injunctions, temporary restraining orders, or other procedures in a
court of competent jurisdiction to obtain interim relief when deemed necessary by
such court to preserve the status quo or prevent irreparable injury pending such
resolution by arbitration of the actual dispute. [B Company], on behalf of its
Affiliates, and Manufacturer each acknowledges the other party's right to seek such
interim relief and waives any argument that the other party (or any [B Company]
Affiliate) will have waived its right to arbitrate by seeking such interim relief. [B
Companyl, on behalf of its Affiliates, and Manufacturer consent to the exercise of
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personal jurisdiction by the state and federal courts sitting in the State of Oregon.

43) 33 BAF] Fgel wEd el 2 So| dAgol girky sh4 iz AaHel pal
ol ABe AL oz, 1 ol ) Aere) T4 AR o) A T
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W yele] FANWAL WG 5 A4S AL AW PPHS WAT 5 grks

Zoltt.

44) T AFA HE(preamble)o| M= “As buying agenr for certain of its Affiliates, [B
Company] assists such Affiliates with manufacturer selection, purchasing, production
scheduling, quality control, and transportation and logistics management.”2t1 5}5]1

olet
45) FAH Ak HFEFL ofefet Lek:

2. Purpose and Scope of Agreement.

2.3 The parties’ execution of this Agreement shall not obligate [B Company] or any
[B Company] Affiliate to order or to purchase any Products from Manufacturer
nor shall this Agreement obligate Manufacturer to sell any Products to any [B
Company] Affiliate. No obligation to purchase or to sell shall arise until a Firm
Order is placed and accepted in accordance with Section 4 of this Agreement. If
any [B Company] Affiliate elects to place a Firm Order with Manufacturer, the
terms and conditions set forth in this Agreement shall govern all aspects of the
transaction contemplated by the Firm Order, except to the extent the terms and
conditions herein are modified by the Firm Order pursuant to 4.8 or this
Agreement is amended pursuant to Section 21.
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46) "Wﬂ BAl = S Axr £ AE 295t =, BAR AlEAIA SET
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48) o] A AlFAe] HEH “ASSIGNMENT/SUBCONTRACTING ADDENDUM(%E/
sted $5)” A3x+=  [3. Consent -+ This consent shall not be construed as a
release of Manufacturer's obligation to perform any of its duties under the
Manufacturing Agreement, and Manufacturer shall remain liable and responsible for
the performance of its approved delegates/subcontractors. «++] [+ & Fo]GHEA} 3]
AZE AEBE sted T Aol i AFAF FJAte] Fo)e AEAF stellA Alx
FACHERL 2 h7t Heste ol 975 WA= A= sjHHoE ¢ Hi,
AZAAABA 2rh= 59 T2 FAV/FEAA] B olgfo] s ojds] HA
o=t glom Belg A, - ek FA5T ek

49) FAHR Ak el SFETFE ofde} Pk
24. Term and Termination.

24.1 This Agreement shall remain in effect from the Effective Date first written above
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until terminated by either party upon written notice to the other; provided that
all of the terms of this Agreement shall survive termination for so long as
Manufacturer has any obligations to any [B Company] Affiliate pursuant to any
Firm Order accepted by Manufacturer prior to the date of termination; and
provided further that the obligations of the parties in Sections 6-11, 13 and
16—26 shall survive termination of this Agreement and any Firm Orders entered
into hereunder, along with any other provision that creates an indemnity
obligation or provides for rights or remedies that by their nature continue after
termination.

24.2 Except as specifically provided herein or in any Firm Order, each contract
evidenced by a Firm Order and this Agreement shall be terminable by either
party thereto upon the other party’s breach of any material provision of such
Firm Order or this Agreement and, if such breach is curable, the failure to cure
such material breach within a reasonable time, which in no event shall be
longer than 30 business days after receipt of the non—breaching party’s written
notice of such breach. To constitute a cure under this Agreement, the breaching
party's action must substantially eliminate any loss or injury to the other party
and its Affiliates arising from the default or failure to perform within the cure
period so that such other party and its Affiliates are placed in a position
substantially equivalent to the position in which they would have been had no
default or failure occurred. Upon termination of the contract evidenced by this
Agreement and any Firm Order, Manufacturer shall promptly return to [B
Company] all papers, materials, and other tangible items constituting or
containing property (including intellectual property) of [B Company] or its
Affiliates then in the possession of Manufacturer and/or its contractors,
subcontractors, employees or agents. Subject to the foregoing and the other
provisions of this Agreement and any applicable Firm Order, the rights and
obligations of the parties on termination shall be governed by applicable law,
including the Oregon Uniform Commercial Code.

50) FEFT] W2 Slei7I7e] hsiAs F AR AMEA Fgel diskL ok B
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56) 20083 149 259 °F4e] W§ F AH FE2 offier o

[B Company] has every right to terminate immediately all supply agreements
between it and [A Companyl], including all pending orders. ... However, as a
condition to continue to manufacture [B Company] products, [A Company] must
commit to certain actions, and [A Company] must understand that [B Company]
will take certain measures, as set forth below. Please note thatr [B Company]
reserves all rights under each of its supply agreements with [A Company] to reduce
orders, or to terminate its relationship as a result of [A Companys] breach of the
agreements, even if [A Company] undertakes each of the actions set forth below.
Our ability to continue in a commercial relationship will depend on your
re—establishment of trust and integrity into that relationship. Here is what we expect
to occur:

1 ..

3. [B Company] does not intend to increase or decrease its orders to [A Companyl,
over current volumes, for the next three years; FA '08 through SU '11.
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59) Metropolitan Life Ins. Co. v. Kimball, 163 Or 31, 58, 94 P2d 1101 (1939).
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25. Notices. All notices required or permitted by this Agreement shall be given in
writing by certified or registered mail, return receipt requested, or by hand
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delivery, and any such notice shall be deemed to have been given on the date
when received and receipted for or refused. All notices shall be addressed as
follows: ...

62) 718 AP A5zl FEAAL thedt Dok B Ak] 8FSAL AFSE BE
AL 49 B4t a7HE HUSYSN X 5719 EL QHOE o|Fold A
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63) "= AFHA Aok Aiole Aot 54, 8|3 Aol "l HAAad
o]24} Fl(Consideration)®] &A1& Q5HA|RE Aoke] HA (Modification)2 Felo] §l
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AREERL S AASHHTE AR sigrdS o gtk L. INTENDING
TO BE LEGALLY BOUND, [B Company], as agent for its Affiliates, and
Manufacturer have executed this Agreement as of the Effective Date first written
above(Z&E Fx).
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65) Restatement of Contract 2nd s90.

66) 9 A4 g 5 oldAZ ZA|=o] = “Please note that [B Company] reserves
all rights under each of its supply agreements with [A Company] to reduce orders,
or to terminate its relationship as a result of [A Companyl's breach of the
agreements, even if [A Company] undertakes each of the actions set forth below.”
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ABSTRACT

Case Analysis on Dispute Resolution in International OEM

Transactions

Park, Won Hyung
Kim, Sung Man

The Original Equipment Manufacturer(OEM) Export is one of the most
frequent trading system in international transactions, especially for Korean
export companies. Even with vast majority of benefits of OEM Export, it still
has two sides: bright and dark. Frequently, uneven position between parties
drives a party to endure transactional practices harsh and unconscionable.

A Recent case in one Korean court shows another aspect of OEM
transactions. For the provisional measure against unilateral termination of the
contract, it contain essential legal issues that can arise in international OEM
transactions, like international jurisdiction, interpretation of contracts,
termination of contracts, etc.

Deep analysis of several issues in the case, apart from the court's decision,
is expected to give insight into the legal status of the parties for strategic

operations of OEM practices.

Key Word: OEM, Provisional Measures, 2009KAHAP727, International
Jurisdiction, Interpretation of Contract




