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CME v Czech Republic, Partial Award, 13 September 2001, 9 ICSID Reports 121.
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24) Wena v Egypt, Award on Merits, 8 December 2000, 41 ILM 896 (2002); Santa
Elena v Costa Rica, Award, 17 February 2000, 39 ILM 317 (2000).

25) CMS v Argentina, Award, 12 May 2005, 44 ILM 1205 (2005).

26) Telenor Mobile Communications AS v. Republic of Hungary (ICSID Case No.
ARB/04/15) (Award rendered on September 13, 2006).

27) para 64.
28) para 70.
29) para 79.



12 TR B 47 4 (2010, 8), 1R BUBEE T

2. BAAE] AT 7

P59 a7 QoA ‘AT 7]t (legitimate expectations)= A&
AT N2 ofY AT Tl ehAof o|frt EHL itk &, FAAPIA 4
Het 717 EAsH=AS] of Foltt, AMet 7|dl= BRG] WHeh ofs%
of oJsiAdat ofzel Zef UubAQl o (FejHolal FEA]] ofE)ef ol
M g ET §6], BAfA=o] Algcts WA 2 TR Aol A
A2ke] ZIHo] Y= F= T/ 84
FE2F Al BARRAl=re] A ot wijFol gheF BEXRA] FBARfA|=e] WA

Fo] Fgsten

Ir
N
i)
lo
of
ko
et
e
ra
)
=
N
4

e,
X,
!
T

FE2A dl AT 4= Qe AololoF gtk Methanex v USAARA3DO]A]

Adse Azjzyot MES] M2 vt Bt o 7hst Aol

Metalclad v MexicoAPd32o| A E22H= F2fo] Q3 57H5 Wl o]y
gt =71e] gokg Aoty oS shylrt. ddoE & ety F FE= A
A s7Hde] Bolg AXRSten o|& <lste] Z2AEL FEE QL o]
diote] FAHDARE FE7E AT gkl oot A Fxpzte] 7o
FTHE FUA B 2AE WAR I FRO] g RA FefiRon, Ad
5|71 Folof tigh ARdAe] AR P9l AEHor FHAHSH] wFof
4802 Bof’ il TA|ehct33)

30) F. Alireza, “THE INTERNATIONAL MINIMUM STANDARD OF TREATMENT
OF FOREIGN INVESTORS' PROPERTY: A CONTINGENT STANDARD”, 30
Suffolk Transnatl L. Rev. 317 (Summer 2007). pp.351-354 =,
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34) Tecnicas Medioambientales Tecmed S.A. v The United Mexico States, Award, 29
May 2003, 43 ILM 133 (2004).

35) para 149.

36) Azurix Corp. v Argentina, Award, ICSID Case ARB/01 (ICSID, 2006).
37) para 318.

38) paras 316-322.

39) W.M. Reisman & R.D. Sloane, "Indirect Expropriation and its Valuation in the
BIT Generation" British Year Book of International Law 74 (2003), p.115.

40) Tippetts, Abbett, McCarthy, Stratton v TAMS-AFFA Consulting Engrs of Iran, 6
Iran—-US Cl. Trib. Rep. (1984), 219, 225; Phelps Dodge Corp v Iran, 10 Iran-US
Cl. Trib. Rep. 121 (1986).
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41) SD Mpyers v Canada, First Partial Award, 13 November 2000, 40 ILM 1408 (2001),

42) Campbell, QC McLachlan, et al., International Investment Arbitration, OXFORD (2008),
p.299.

43) Wena Hotels Ltd. v Arab Republic of Egypt, Award, 8 (December 2000), 6
ICSID Reports 68.

44) Wena Hotels Ltd. v Arab Republic of Egypt, Decision on Interpretation (31
October 2005).

45) LG & E v Argentina, Decision on Liability, 3 October 2006, 46 ILM (2007) 36.
46) para 193.

47) para 200. § A0 T8 U§L AVE, “of2alEte] BARA", rAAA AT, |
A11E 7\1]12 (FAAF8s], 2007), pp.419-417. =
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48) US—Venezuela Mixed Claims Commission, Rudloff Case, Decision on Merits, 9
RIAA 244, 250 (1959).

49) Permanent Court of Arbitration, Norwegian Shipowers Claim (Norway v USA),
13 October 1922, 1 RIAA 307 (1948).

50) PCIJ, Case Concerning Certain German Interests in Polish Upper Silesia, PCIJ
Series A, No.73 (1926).

51) Amoco International Finance Corp v Iran, Award, 14 July 1987, 15 Iran-US CTR
189, para 108.

52) Tokios Tokeles v Ukraine, Decision on Jurisdiction, 29 April 2004, 20 ICSID
Review—FIL] 205 (2005), paras 92-93.

53) UNCTAD, Series on Issues in International Investment Agreements: 'Taking of
Property’ (2000), p.36.

54) Siemens A.G. v. Argentine Republic (ICSID Case No. ARB/02/8) (Award rendered
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ABSTRACT

A Study on the Indirect Expropriation
in International Investment

— Focused on the Requirements of Indirect Expropriation —

Kim, Yong 1l
Lee, Ki Ok
Li, Jing Hua

The contours of the definition of an indirect expropriation are not
precisely drawn. In some recent ICSID decision, tribunals have interpreted
the concept of indirect expropriation narrowly and have preferred to find a
violation of the standard of fair and equitable treatment. Thus, I analyzed
the three Requirements of Indirect Expropriation basis of ICSID Cases as
below.

First, the effect of measure upon the economic benefit value as well as upon
the control over the investment will be the key question when it comes to
deciding whether an indirect expropriation has taken place. Whenever this
effect is substantial and lasts for a significant period of time, it will be
assumed prima facie that a taking of the property has occurred.

Second, legitimate play a key role in the interpretation of the fair and
equitable treatment standard. But they also found entry into the law governing
indirect expropriation.

Finally, the duration of a government measure affecting the interests of a
foreign investor is important for the assessment of whether an expropriation

has occurred.

Key Words: International Investment Agreements, Indirect

Expropriation, ICSID Cases




