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Abstract

The purpose of this article is to examine the Delays of Performance under UN Convention on Contracts for
the International Sale of Goods. In theory, there exist three clearly distinguishable categories of breach of contract,
namely non-performance, non-conforming performance and late performance. In particular, delays of performance
are the most common breach of sales contract including late delivery, late payment or late performance of any
other obligation. In this regard, this article examines how parties can, through careful drafting, avoid or minimize
legal problems in case of delay in performance.

Especially, the export perspective focuses on the seller’s interests, which require that sanctions be as lenient
as possible if the seller has breached the contract but that there are prompt and adequate sanctions if the buyer
has breached the contract. Furthermore, the seller should ensure that a short or medium delay in delivery will
not entitle the buyer to declare the contract immediately avoided and take precautions against late payment, including
delayed opening of a letter of credit.

Key Words : CISG, Late Delivery, Late Payment, Fundamental Breach of Contract, Declare the Contract
Avoided.
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50) H. Flechtner et al, op. cit., p.469.
51) ‘Knock OutRule’o|g Fabalg o] Na(eky) bl dxshs 99 oA, of& Lﬁ%c’i B Ade] 4T
ol &t ‘FEAANE my ATV AITFE ot %‘“«1 HNEoZME o|F AAsh: Adrt e, of o
& % Gape] ohdte] U BUX R S, 2 dug Aldsha #ejdl ‘m%@ Aol Aeke o Adz
aRF Ry 33 El‘“ ez 21 Iﬂr?} HAgE 7*°IC} £38), A AY §F ol FoAE Q"WWOM 9}:%?}
$E9 FAYL BelE ASolE AL HFUHo|Fo sy FELES wAsle ‘FEAAGA S

3= Aol ggeitia 2o B&e] HFwEol24 tjs] UNIDROIT Principles(#H2.1.11)3} v"r%ﬁl°““~?§"(*ﬂ2208)°l
B Aokwt Sute] od ALY Agde HFRT|EL FuME FBEEY RS FEAATHE Hshed
A B5e], dHFEY] 54A4E ’E%?'&E}‘H gore] oA E FEAAFEE YT AR Aok, A28, A
AA, 959E; 718E, “CISG°ﬂ WAsT dE uEEE a4 BAY TEAARYAE, AR AEAAGERS,

2009), 1671, ‘-}0}7} Z ANl s 2AHE FAM o) #22 Roz By ALY, “SAZ I
74]°¥°1]H HA3E *”4 74]“”%349} H ok 2 o "’Zd” TREARAT AKD (FFAFEE, 19%), 146%)
 glrh

52) aﬁaw, A, 329 B2
53) A%are] Ajgtol Tak oAl Z32 H. Flechtner et al, op. cit, pp470475% 1439 & ¥k



306 BAEHAI F2d 42 20104 1289 279)

AWadn A AANE 87 Fols, ok WE vl AdHtE I Bele

ZZ3ol1 283 AANE Haslsd $HE 5 Aotk

(1) BEASAA

wep YL QeSS Bt BRUYS HAE A AGAD Aol o)
WA} Boh Thesk e 2YE YATLRA AT RUYE NI + A Ao
oh

et

Delivery shall be made by — (on...). (QE¥& —7}A] o]gEjojo} o)),

a%A dow A%AZ F FYHA 7)ol Aed RolhM of7]9) FeHA 7|%E £
4P 848 R A9 dEAE medde] EF9 Ao oHFE AAY U=
dol A=AdEE A7 ARG HEdolA oo s F F& Yok

HEAE At AEAA e A, Wedo] Adg AR A RIS
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Ty BARRIEE wiEe] FIE Hed AxdA} o)Fd AxE ¥ £ e A
€ 21 g3 FAF £ Yok oA Bt AEAAE olFE “HTJ"] At A
312 RSt 317] Aotk oje tEe 23¢& BAFRA sbFEth

The seller is entitled to deliver after the agreed delivery date during an additional period
of(four, six etc.)week.55)

(FhEde FAd A7 o) Fx [4, 6 5139 Hrp|hsddls EF
£ zteh.
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A% 2o 2Ye BARS roEAE ALY Fol el AAZ ALY o
7t AEXNE ¢ & Aoty ok gebd oeele) YdAE “ojxe ujslolA e

g ARYA o)F) AEE T R Yelop B9} B FAL I Aol HANY

54) g ABZ Pz

55) olghz wtdlE eix=qle] EEUARAA A A ede thed 22 23S YAPoEA A 2w
Z itk The parties agree that the date of delivery specified in this contract is fixed, binding and of the essence of the
contract. Any delay of delivery entitles the buyer, withowt prejudice to the right to compensation for any damage, to
immediately avoid the contract.
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In the event of delayed delivery the buyer is entitled to terminate the contract onmly after he
has set an additional period of time for delivery and delivery is not made by the end of such
period. The parties agree that the additional period of time is (four, six etc) weeks. The
additional time starts running when the seller receives the buyer’s notice of it.
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If the delay cause property damage or pure economic loss to the buyer, the seller is only liable
in damage if he acted deliberately or with gross negligence. The limitation of liability does not
apply where the delay amounts to a fundamental breach. The amount of damage is limited to
0.1%(or some other chosen) of the value of the delivery for each full week of delay up to a
maximum amount of 5%(10% or other rate)of the value of the delivery.

(R} AL e A &8 Er erd AAA 4 oMl 3
Qe B ANe me) mE FHAl 93 FU2 BAD Aol EaudAde Aok
A7t BAA Aol o2 =t AP Yol Age] HEHA Feoh Sy
oo A7 waete )7e) o) Fobth QEstdle] 01%2 AT, Hof 5% [10% F12
A g .
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(2) NFu$RN

HEUS AT dAske MFE LFY 957t Jon NFAFAAE
AA e}t YA n2E Aolth. zng EFY AxAAAA At 2FE& FLA A
28 4 gtk &, ‘deliver’ A ‘hand over the documents'E, ‘delivery’ tiAl ‘handing over of
documents’E AH-g-3hd Hrl.

(3) NEIYFY ofINA ,

IR oMYA FLE SR WELS & BEAZAANN AL
23S SN AT 5 ATk 3, ‘delivery’s} ‘deliver’s] AL ‘performance’s} *perform’
oz ghsio} Bk,
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Payment of the price is due without any further notice when the goods are placed at the
buyer’s disposal(or some other point of time)

(2L ERY $A7 gQuigte EFo] e AR sl ¥ Wl A3 AT ook
o).

o7t mjzgle A4 AdAAE 2Ed (AAFl tuEr] A3 AHEAE HE
g ok dAY WEele u59e] JAEA tlFAF Z7¢ CBD(Cash Before Delivery)Z o
& AFHEE 278 AF WEJAL dEFH ofFd EFS Axdnz fPFHE
ok 2k UubAQl AgelA mEde il FAFAAN & AEE £17 9
A Ao HEe 23S HAoF d.
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56) foF A78E : Plol iF st AAY FAE AFA ohdsty Feo, B ANE oA HENMT &3
o W AE AFe) glol meieh Folol iR ojE A ek Hobdsl olxe) Baje) A B. Zeller,
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In the event of delayed payment of a sum that is due the rate of interest shall be 10% over
the base interest rate of the European Central Bank p.a.58)

(AFABAAN] 3¢ FHTG2HY 712 ojA&e] 10%E HF olz&o] HEH.

ukok uj0lo] ALANEL AT Ao Fod Hek 7829 o|AXFo] BE FAE
adE 88 ¢ derbt £Ad ol A4S Ansze AE&HA gdon waA oz
AR ARt B dehieg WED FRs} shod, QUHoR F9B N8 AL
UAZHE 7)) oo #stoE thge xS YAY £ Uk

In the event of delayed opening of the agreed letter of credit the buyer is obliged to pay
interest at a rate of 5% over the base interest rate of the European Central Bank p.a. on the sum
agreed for the letter of credit as from the date agreed for the opening of the letter of credit until
its actual opening or the termination of the contract.’%

(F)e 8% AMS NAF AL, 5AL ALFL AHIZ FT GAZREH
Aol AAR AN IR B Aok ERUAN ALALNN AT Foo) s
FUFdee A2 ool S%E tF oAgo] HgHLh.

WEQls] Yol Hxlo] ozte] YEAFAMN = AT, 0§ BAH Actehitoz
DFH Ak AAL F Qe AF Lol ek AEH v 2ol Akde) Fabt 3
A QAFUR delel = A7k ovlel AgHM, v 2Ye PAFoEA 1

op. cit., pp‘129—137 AE

57) dek AsEE *11341 Agshe FEsiofo} ‘?}C} $4, ABZE osvvt g Fool g oA FAFE T

‘*5}-1- °‘Y}r %, ATz A 33.‘1‘)‘1 AFEA ohulg Fiel g ofxAFe] FAHch W AUz iYL A

b Ale] wE olzAel Aol MEE Ao, WEAL Ad A Aol tiFe] #¥ H oF2BNE FHE o
o & whglgtelol Sty Aojh 2R Az Alge) W ojx A F e ¥ *?%01 A AEE A o A
A olsA Mol W ofxbx|Feol ey Wl PHAD Wby A8z AT A1l of&e] EAE ¥
A= FF=olob dth AW$, “CISG Az Wi Acksal 71g 01‘33}_“‘3”, gkt (@dAdEs Yakaq
¥, 2009y, 94-959; %=, E. Reiley, International Sales Contract - The UN Convention and Related Transnational Law -,
Carolina Academic Press, 2008, p.197.

58) Per annum(per year).

59) olsh wrfZ Wil Aol dFAFA A B o) 4Qg ohh detsy] A 2L YAY T A
2, If the seller proves that delayed payment by the buyer caused the seller loss the buyer is only liable in damages if the
delay was deliberate or the result of gross negligence by the buyer. The amount of damages is limited to an amount
calculated at an interest rate of -~ % pa. on the sum in arrears and for the time during which payment is delayed. Liability
for any further damages for delayed payment is excluded.
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Due to high inflation of the currency of the contract the parties agree that the time for
payment is of the essence of the contract. In the event of delay of payment the seller is entitled
immediately to declare the contract avoided.

(A%kEst AT AE oA Aeo] whzl &

Fogch AFAAL LA FS, 20 A ALHAE AT F ATh).

(2) 284+3WH

£ Qe @ob iado] BEUISE AAT A9 ZA A% AT & A=A
Bajo] $AL 1A Rolw, 59
b neig Aolth ole] Batel theel 2L FAFOEA st ¥AL BT + Ak

If the buyer does not take delivery of the goods at the agreed time(within three [five...] days
after the agreed time)of delivery the seller is entitled immediately to declare the contract avoided.

(ef viselo] Feolg QEs]Y [F)E AT/)A2RE 39 [59 ] Yelo] BEL 5
3A] gderhy e FA AcksiAE A+ oh.

rele) BEGFAAR Qo YK Eale AMH 3ol ojele & gon o
A%, codae zRS ogdlel T 3 Urke) znoz YA AL BRID
FAYOR $9Y FuRE ok AFL AAAE YAY 5 oo

If the buyer delays taking delivery of the goods without excuse under CISG Article 79 it shall
owe the sum of - for each day of delay as liquidated damage.50 The seller may prove that his
actual loss exceeded this sum, and shall be entitled to recover the large amount.6!

60y E3fede] 5L Ao meME w e oY BAs) i At AGM e Fopo] Aleksul A o
Aede &iAEE A= vg dgEHudody 442 Liqudated Damage Clase)d 5 gl & =
e AFZAAE A9 Folds NAFE dF £ FA 9 Avid, FAddiFeld AAEe 4 B F
d g dA HAE Fgd 502 HIE E Reiley, op. cit, pp201-202; UCC §2-718; 294, “Bi TR LKA
‘Liquidated Damage Clause’(LD #9R)S] HAdET WA #ldl B¢ A7, "FARRAH A7 (@=5798%%
3}, 2002), 718 #Z.

ojgf Wtz il thEe &S WARORA Ale FEAFAAC) P A gl P A
ojch. If the seller proves that the buyer’s delay in taking delivery caused the seller loss the buyer is only liable in damage
only if the delay was deliberate or the result of gross negligence by the buyer. The amount of damages is limited to the

61
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If the buyer does not perform the additional obligation of ----(the obligation should be
described)at the time(within three [five--] days after the time)agreed for performance the seller is
entitled immediately to declare the contract avoided.

(TeF wielo) gheld o)71Y [§el€E olR7|d 2 39 (5L |19 [d7]9 &7 W)

< BAR 718 FE ojdgetA Fevtd wxdde FA AGS AT 5 A

If the buyer delays performing the additional obligation of ----(the obligation should be
described)without excuse under CISG Article 79 it owes a sum of - for each day of delay as
liquidated damage. The seller may prove that his actual loss exceeded this sum, and shall be
entitled to recover the larger amount.

(Thef vhepglo] @b A|7924e) BRI flo] [47]e] o7 e BAF e F
9 ojfS AT FHLaHup AR AH Awke]) F4S AF3tofof g
e 29 dAEsdo] Akt e s xRS FH= Wle 1 F B

o owe g9 Mg 37 5 Ao,

sum of —- per each day of delay. Liability for any further damage for delay in taking delivery is excluded.
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