IR QAFR 587 A424 =244 2009.04.30
2009d 59 pp.133~160 =244 2009.05.13
AxgEY 2009.05.23

SHEFAR] oAl o3
B (unfair calling) o] 23 G

2AH" - £98"
1A &
1. YRz Be Aw
I SYBFe] 2g57
V. 2 9 e
.4 8
2EGE WPl N|UEE ST BAAT Asle B4 87 el

* ARBULL YL TS
ARG ALY B4, AGo Wat

- 133 ~
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A= RE R A9 s kst .

A 719E°l AFE BEshs o7 7 P FolAz Al
AFEelger Q% fide HAT 4 Y= 71 A Aes 5YHFD
& & 7 A& Aotk ol FYPEFo] 9y Hust A AL FFY AR
50l dAd LdvUE v & &2, 39, Futn Z2 Qlxet 14,
FH, 3949, A%, 244 9 T3 22 iR Z2AES UF
oz LRSS AT olgS S8 ©)8H U2

SHEFY 7|BYHE A8 FLsie] metA A8l JHAle Aol
g & 4 de AY 24 94 e Fnh s A8 £k
AT Al olPE FHShe AFE 7IELE AFARE AT 5
HEg PN AdEolde Sk ARl 7zstd A5 AT
o | 7P 2 Aolg Bl B3 AR AREeld Aese] F
A7y ARlgtgt A 3471 opd el I 22Tt A% AT Hol
A Rl JHsde woRlE Aol

FAAHNAA SHEF] thet AR F8EE FIHFA] den s
AAC} e FA7IAN Aig AAHE 7hd vt J1dEe] ARE
&3] 517 SJeiE E-ES] B A5t Baskth £ Zojnh. 185t
BESHAT 2 =RoMe SHES #e N2 Wes feel SHES
o el & 4 Y FIAY FEHFUnfair Calling)’ & A7 EA]
Tol AefEat gy 2 A7E 8] SHEFH dEe e HEuE
7 e =R AEsh: BEEFAHAA IS Fsta g

D E¥ES gt WAL dyoict oiekslth Bank Guarantees(David J. Barru),
Banker's Guarantees(K. G. White), Independent Guarantees(Bachir Georges Affaki),
Demand Guaranty(Jean Stoufflet), £83 &RJRF (AR, 5HH BF5HFD. &
BH 2YRFEFY). =2 BN SEFolet stk I olft: EHES
o] Hgglo] thiy 2ol7l: sht WEA] 2RY o g7 mEel, I 724
o] e BEHE 7w dutEdde 9o S99 928 7HA7) fieirt
Roeland F. Bertrams, Bank Guarantees in International Trade, 3rd, ICC Publishing
SA., p 2004, p. 1. BYBFo] 1960\ F vise] SUAgels ARgE AL K
o, 2arLES] wEw FAAYNA EetA ALE 2L 1970\ FHEE olrk
Harfield, 4. U.C.C.LJ., p.251 (1972), Verkuil, 25 Stan, L. Rev., pp.716,717(1973),
Wiley, 20 Bus. Law, pp.495,496(1965), Note, 66 Yale L.J., p.902(1957)

2

Nt



I. SHEF B A

1. FHEZFE] 99

FASENNALS HIEG DAAT S B FAAFAA Arpgel A
ofolsge] the) oAl T 7

%l

g (cash deposit)S astg o), FAFA] Gz s G4
2 AgelA F4% FEdeE ZgolA =Yt of2gt o]j= s A
D& 95t 28folgh= Z@o] Udcte HFHE Foll ATe] old
UE-& BAsHA oY

HEZ) Bg HEAHQ FAFRAVCEE FAFAZL]RACO)ANA A
§t AFHZEAF2](Uniform Rules for Demand Guarantees : ©]5} URDG)
7 UNCITRALOIA AA§ Sf(BFI BFA870] Bg UNE K (United
Nations Convention on Independent Guarantees and Standby Letter of
Credit)o] EAIR}. 2+ oA Aot e SHEF #g HE-L o&
i}

AL A0 HLRFTLHE A2 R FrEFolE T, 1
Aol Bgo| omstER] i, 23olut BB 7k o] T AR (O]
st “HE olgt bl %t B Ei= J|ete] AFFEo A AFHPTA
2GS B3l HAIE Z1ere] AR, 157 B Yol £
A, AR e FARARD)7T 1 AF%Ee] 240 AR AAEHE HS
o 23& AFsHth: AUY K g et EF SHEST BEAE
Aol B UN Foboll i BEU(EE AP dote] BFHT, 5 A

3) Roy Goode, Guide to the ICC Uniform Rules for Demand Guarantees, ICC, 1992,
p.8.

4) FAVFAs|AoAM ArESFAFH FMAA 1978W AT AGRZEUFH 0]
TR shAlwt KP4 €& AR dErhe olfet AFHT Al KFEHE
AFE St ARAME 1 AMgo] gfslA] gt stAvE 1 Algo] s HiAE
A ohiet,

5) ICC ZFHRFZUWHE M2z
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|

Fel 2] upzt gt 84 B FYARIHEE JFD)o frBoly F-8
BAIolE 716t AR AEvtes dAe A AFgsrz ¢ fHozA
A FegollA  EYHF(independent guarantee) Fr HEAEA
(Stand-by letter of credit)yolet &2 AL D3Hcue Foya]n ot
T e AguES FEEIEY HE 1 gA o] FFRZF(demand
guarantee) ¥} = HZF(independent guarantee)o]2h= 2}ol7} ZA|s}r= 51
gF B30l RFAALY] ot dog Yok AFeHolEe HollAdE 9%

3,

)

2. EYPRZ0] 71E 9%

() =349 944

549 9N 28 e F2ECILS ol 5YEFY A9k np
7Rleltt. &, EYRETHR BFHNEFY JRYHo] JzAofeniE YA
olgte A& Zk A WASIA S BYHREFE I AR 1A Jx
7t 8 Al Be dRERATE @AY Adeln, Bl 1A gt #
g0l 714 A= 2T At B 9BRAR WAV L F&
2] eethd) SS9 SelA, ALY R thE B AREH
+EEL, AHer 2oE Aoz Holg A8F selAY AFol g +
ko] ol F2 BA-E ol¥sh= Aot webA Sl H=Al A8
sl elatel] digk 9] o2 oldsortt sk, 1 Ao A7t /Y
SHA ehotthd, Zl:AlHET oty A Fejo B 2HY T2 R
£ AT Ao qth BT 7103 BEPE THAe G BEY

6) SYPESH B8] B8 UNgT A2z (DI

7 £/ 93§ autonomy principle, independence principle, the principle of
abstraction, the doctrine of separation §22 X @t}

8) Xiang Gao, The fraud rule in the law of letters of credit | a comparative study,
Kluwer Law International, 2002, p.23,

9) AFRFEYTHURDG) A2 & (b)

10) BEAe 7RI FA2A] AFE FAR st QIS BojEoh weha] geides
FAFA AR7E EAqSHA FAY, 4FHE BFAY] AR @B Folsti, B



EPRZA folzte] ot 234 F(unfair calling)e] Bk AF 137

F2o] AR}t FAAY AFREo] A3t HAFE 7] ol FFET
2 AT HFoie, ol FFHor s AT Ak Fa, A,
Al B AT WA, 2EAE FY ARE EAEH] ovE e BISA
T EAEHA ohysid, BEA2 ¢ iH—‘?—Z}P—] FHAE 7 @At A
g e Akl SRRt HYPRFL RFHFO] JiAle BEES TR
gon, & SRS 72 ]°*ﬂr~— et 5E49 942 /Rt =9
HFS HFQ9 3ol 1 4HA Fgeefor SRS WPo= 1
T5E8E 7 oyt 5PRF $ARrt Bl e AFsHA] ofok

EYRZ0) WANPAT Lol Aole] F)zAke] ofste] EHRFe] @
Y7l SR EQREL T slzsekis WAhe) Aolw, 1 BZof ofst
of wagshe ), RE F)zAere] wat wagshs e, oo Syt
a2 BE 9ho: delrt 2Rt AHle] E49] UXols g
ARG QARAT} F)zA] T oRe] olge aé}moﬂi 2ot
SolAst ABATE S AL oldF Solate FPTRL BaHt
s} oRE SHREe SATAs nEeAele] BETgAcs W
o] Rolck. wehy REQL 1 REUHMAC sl AT FRATL
AAA QolTHe ol4E o AFHTC HE AFL AL £
t}.12)

(2 AFAHS 43

EHEZY] AgAYE 52 AFE2AT BRs] SPEFS F B
FA4 (documentary nature)S Zt=th & HZ A
gelo]l A7t AFATFE Sol A& AR FHESY B 243
AA{A HFYPRE olFsfatedof gt &, HFA-L 227t AET A

-

Q19 Bghe 1 2ol gejo] Slof FATR FU 4 QKL ek (A A48
FAZAS olaA] oSk AR WY, RERTY HENR 5Y4 -4
‘ﬂ#—‘] HIE AR =AM Es], WAS #1298, 2005, p.73.
1) FEAEATY, QLA Z B AT, 1994, pp.6~T.
12) Roy Goode, op. cit., pp.18~20.

I~N OIN
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‘2 AHZ&(written representation)® A Sk Ao)x], AHA(facts) &
#stz] et ST

BATFEZEFYFA(URDG) A 20 XA+ BEF] AFHFE AHLR 3]
ofof Frhal AL JoBE RIstY HYPHFL AFo gt A7t HA
7b Brhe AE UEUL o 5HESY] BEFFY 9 BF9 E&7)7,
g2 9 AF9RY F5E 23 BF I A9 2AGAY A8 ¥
AFZFA B g HAE /AT AAlf #e-Hels HofA BE
2 1 4ZFo] AFAeltt, wigha] BEQ12 AFAT Z|xAte] oREs
EolgstdeA, At 11 Boldo] AMREA 2 Ll duiglz]e] zA}

£ obFd o] glth1e

o 2Eve diid g EHESS AR AEe S dASE
o], 1 TAWEINE ANEE SYRST JAS A He, FAHA BE
L2330 H|Fo] BE5A-83(Standby Letter of Credit)® §ARRE 71&% ¥
27t J-gxlojof o] Agsitia B Y} o] E AnEy FAHQ BES
Pego] vlFo] FYPERFS Wsol FLR o= EYHEIE 1 7|Fo] A
T AAE 28Eo] vt wEtd ARARe 93 /A & A olh

AL

13) Roeland F. Bertrams, Bank Guarantees in International Trade, 3rd, ICC Publishing
SA., p 2004, p.32. o]¢} #AY Zgo2ZE URDG A2ZE (b) &, URDG A9 =,
ISP 98 1.06 (a),(d), 4.01 )7} Ut

14) URDGE AMBA(non—-documentary)E AFZ 7408 st HES ALYl
A5kl Ak Roy Goode, op. cit., p.39.

15) Henry Harfield, Bank Credits and Acceptance, 5th ed., The Ronald Press
Company, 1974, p.71 note 1 HZ[NYL ALE, &AL M2 9 AHHA
5o T AF - ASATYUNATG nFUAHPE FHeE-, gty ¥
Arehg} AT=E, 2001, p.8l

16) Roy Goode, op. cit., p.19.

17) oY e 5 2001, 2.27. A1 A205HY 2000118863 B3 FT




EqrFAte] folate] ot R (unfair calling)ell Bt @7+ 139

(3) dALA 9 ¥

EYRZ sl BFEUL Foxte] o8] AAE AR AEAY, 2, A
Ao st HY-g AR g, @ Afrt BU A4 5YPEFS 84%
AXFh=A]] RS Wste Ao disiAT HUS Ak wabd HFQAS
A SAALE doldEe AANE 8 Su (ot ole BEFUY 5=
9] oRdolA Aot At 8 71 ATE PAske Ao
A7) otk BELPe 19 BA v fFole FAYol A& 4+ o
t},18)

grek Aol Al YRGS AARE FEUNE e
Aok 23o] AFO viFEE F3FAH, 287 A SHE Aolth) o]
= 5349 937 MFAHY 938 1 7[EgEeR sis SHES:
oM R A foldte 08X EYPRF a7 $5AE ot A
& 9 5 Qlrh gl oxprt EYRSF Aol HAIE ARE A &
A, 257 BE BEsHA] Rk AFE AXSHAY, ASFHF A4
e BEUZE ol 35t AR g Aol #Ate AEE U
= ok

ATRZFTAFA(URDG) A 9 220604 AFEol BE2A% #9 4 44
=] RS A E RS vk EF ALY B E FMA
T ¢ & =, In Eguitable Trust Co of New York v. Dawson Partner
AAolA Sumnerd-2 AU DHo] digt ofF {ET WAEW WFHoo,
19958 718 nFFAPEA A S P e AALA ] sk #Eske A

18) 7bid, pp.19~20.

19) Xiang Gao, op. cit., pp.23~26

20) BTEFFLFHURDG) A9 =
AJef---Where such documents do not appear so to conform or appear on their face
to be inconsistent with one another, they shall be refused.

21) There is no room for documents which are almost the same, or which will do
just as well. (9] TUsAY, 22 1 ALY 3 ARE Y5 A= gh)

22) Article 5, 5-108(a),91A4 A5-109 ZoQA Hxo] o] U: ZL¢E AYsta, A
L2 57 A e FolA dBE BETGO] o3t Ao ot 41849 Az EY
4 949 4ot AAE Felstdof gk A5-113R004 Bre] 74o] e B3-S
= Agsty, AdeFs dxel ezt AR ohske g, MAAS et Fol 44
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t}23)

S} SYuFe) A% AU A 19 o159 ole AL
W, WeF SAREV JAsH] A e ARE ol o] AT
ARG 2] thet 440) Ao] 57 ghth olehe e, whe} o
SYRZH A ke Afel sl AFstAchd ol EEede]
& AFel AFEA Qo FRNRACRRY JRATAS YT, By
sy,

o oX ot mle nfo
oﬂ. 0,

A=} W]

() BFHE3F

HEH A9 BHF 32 dyiyoz olgEE: HZFo /g dnEowy
EHEZ] i NdE ©S o HEgs] & = g Aot

HZ(guarantee)2 FF40] gl EYRETH 75"401 e BSS BF A
Aot= FEAL YulE ARt 23o] wahs 52 7}317]“‘ Ao
2 A A #APYF RolA HUTkn ir}2d 0191'— U2 4527 A
2 olgetr] & Ao H+E £ e FFH F(ancillary agreemen
925 E= 0|2t (secondary) 9FE20 7HE)7le AoR EoiH suretyshipdt
= AE 2 Xt et

oo A%, B (guarantee)S FFAGo] Ux BEL 7871, SHESE
9] oml2 BFAEHE ARRIIE2D =] B9, Guarantee?} 3 &n] 9
of Tt 2 FoF(undertaking) 02 AMRE 4% 9ok m|E28) ot

to 4

I

5] YA|skA} ofYshe AXE 7ZstojoF ka5t vt
23) Xiang Gao, op. cit, pp,26~27.
24) Ibid, p3.

25) Lode G. Beckers, Contract Guarantees and International Bonding Practices,
Trading Financing, Euromoney Publications, 1981, p.149.

26) G.A.Penn-A.M.Shea-A Arora, Law and Practice of International Banking, Sweet &
Maxwell, 1987, p.271.

27) Roeland F. Bertrams, op. cit., p.13.
28) Heiser v. Anglo-Dal Ltd, 1954, 1 WLR 1273,



EY Rz sato] o3t Bk unfair calling)el] B A 14

(2 S8

=Ry B2 7154 FY(functionally equivalent)'stc}.29 ot
A T BEALAT EYPRSE RIS T ditEEHE 98 §E
3 71297 sl 2] ofg S| Firt 5] EFNEHL 2A Y
o232 EPA4E T8 BRI A2 AARE Mol 7)xste] HE
Farel et ddstA dAshs A& waste AFTch ol HEAEE
W GARE ERHEE A BEPAL 2AE F5ATE AFE HHche B
ZQlol o3 WPEE 1 A2 RS YEshes BAQ Aolrh wEhA HE
AgAT SYPRZTe AR A48T FUe 1293 Jke 71 g
t}30) HEA870] nlZoA 177} o, EPEFS ulF-g AL A A
A B3] F¥elA "‘7]" 3 k3D ol BHFAEEY V1Y, F, v
o] AgFolr)s Fo shiel AFGRSFo] Y] HFPox: skl 2
o] AEAE Aol SAEA Fgoq A nF2YPe] AEHHE Brlshe
g, Agsty 343 BWHE YE & dvhe olfE wEHde] ne2des
stolg E9EFe e FAAZY] die3 SHRFY 7 IS

29) John F. Dolan, The Law of Letters of Credit: Commercial and Standby Credits,
P 1.05(2), at 1-31 (rev.ed. 2003)(First Demand Guarantees’, ‘performance
guarantees’, and simple demand guarantees’e BZ4ALAI FYsh} (citations
omitted)); Wunnicke et al.,supra note 36, §6.01, at 6-3 n.2 (EHEBZ2 HENE
o & geh; id. §2.08, at 2-55 (RFRF VS BHENEYT FE T4
(same way)OIZIUh 1 8ol r2r}); John F. Dolan, Analyzing Bank Drafted
Standby Letter of Credit Rules, the International Standby Practice (ISP98), 45
Wayne L. Rev. 1865, 1873 (2000) (58X Z(Independent bank guarantee)> 1 &
2o} gloje 2R, BEA84T ] J)5o] glojds FUsith: Goode, supra
note 36, at 16 (37EZI BFHNLFL I HIA T[N EDE & gd
(indistinguishable); Guttman, supra note 37, at 175 (¥]% 2P F3 HZAL343E
TE7E St ol2gt AREo] AFY F848ES ke Ml dolAe 54
3ith. [David J. Barru, How to Guarantee Contractor Performance on
International Construction Projects @ Comparing Surety Bonds with Bank
Guarantees and Standby Letters of Credit, 37 Geo. Wash, Intl L. Rev. 51, 2005,
p.63 FN41]

30) Agasha Mugasha, The Law of Letters of Credit and Bank Guarantees, The
Federation Press, 2003, P.43.

31) 9 AERlote] Ao RENGAY EHYRZ = o} AFRslT 9ot
32) 19A17] Fut w=o] A2 w(National Banking Act)ell oJste] BESle 2349
B3t 919 P2 M (ultra vires) Bae= o] WA AGo|A o] ePEL o
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o] Palg Fohs HFHLWE Agsh @ Aol
Qurael AR BEUSFS SRS s et 2 484
& AT ek B, T olgslel Yol BEAe] SYnFuc o
FASleiA oled & Gomy, B4, 29 AS BFYTER: 1EY o
A&siohe Holnl, AA, BEAEHC] EPuF wste] WENY &
1&__]&-134)0] _;.'-_zﬂﬁ}r,]- 35)

Wetd BEAE4T SYBFY olE TEYTD F s BE SY3Y
43 4AYAQE s 2ol glovl, 1 Fefo) Yol BENEFS
Agge) FUS, SARFES 2FRY IS SR Hol Y 2 Ho|
F0olet & & 9l ol

1 3579 ge)

(1) #3739 7id

EYRFA FRNYAL] Bold oFfeh= JEglel FoHd = 7}
A A7t BEAAA A& FFshe AL FFE(Unfair Calling)'st
SHed] o]t Bolof ojMe FBHTF ook st A= ot

2 3o 28Exte] A oo vie FHEAAA =HAek o] K] $9 v
2o 2358 BZA )4l ‘Guaranty Letter of Credit’ WX& ‘Standby Letter of
Creditolzte B4 oz A8 JA& U8 AHAHA BFPAE oA AN de
2}, AMEHb] ERkERNA FHRREERE LY FACl TR PR, 438,
upabehg] A=g, 1998, pp.7~8.

33) Roy Goode, op. cit., p.16.

34) UNCITRAL, “Stand-by letters of credit and guarantees @ report of the Secretary
~General” (A/CN 9/301) para. 25.

35) grAAl, £33 BE U Agisaie] Agge] #e @Ok, RS, AAPEAT,
2004, pp.322~323,

36) TS HEES BEALRT EPEEe 85 44 g3 g Gary
Gollyer, The Guide to Documentary Credits, 3rd ed., IFSA, 2007, p.43.



EgRaire] Lozto] o3t Bt L(unfair calling)el]l B§ A+ 743

o) ZEAAAHUCC) A58 A 109 24 71K E) A A (fraudulent) &
FIE AR loH, EQdME AYHEESE), 484 2 494
(arbitrariness, abuse and bad faith)3®o]g}t A5t Qlrt. 53d] A+ &
oje} TSt FEI ¢ 3 He SHEZI BFALT] B UNHA
=tk Aroldt Jid-& JFA AR (fraud) Y ‘PElE-8(abuse of right)' gk
L4018 njstn ‘AFe)Fo] thit of|2)(exception to payment obligation) 2=
Akl BHS AMEo RN EYFFALY dAAGE FAIF LR ST
Qict.39

S$-2uvet diygelre HelggEed F7oste BolE, FAsERAD
ol e ‘Bt g (unfair calling)’4DetE 8o1E }‘}%‘ 1 glen,
ZRZEYE T BIVBE TN $EUe} ESERYTAE FET
BEAFolPP elotm 42 JFe] FEREY7|BA ECGD(Export Credits

37) UCC A5-109% Fraud and Forgery
38) Roeland F. Bertrams, op. cit, p.340.

39) E—QE—J} B8] FF UNE A 19 2o w29 BFelo] AdS BT 2
e AMrE @) oHF AF7E AT Aol oAy 9xH 73‘—?— b Xl%'é—? =
73—‘%’4%%/\1 4 2A oste] AFE Zo] obd B, EE © Q—H 5

2o wet B of AFHE ALT £ U ofFH 7]5‘—7]' ge Agoltt o
7104 (o gAY ke 2 ALt @ FAAE ‘3’10}55 45«5] gtokital
SRk B 9igo] ?l"ﬁ"m ?J;J*O'C’] o A7t e ¢, @ BAPEAHE
919} 71229l o127t ¥4 ZADVAR o) FaE A" e gk 1238
3t QErALTLZ} glefof 9]§]) ‘%3'1‘1541‘ Aol == A= A9, @ 7123 9
27F SR HEAHA FAHALS] AT AL ¢l AR, @ 712HA 9
—r—4 Z8jo] Fozre] 1oA]] °"§(W11ful misconduct)o] 2}3f “*—ﬂﬂ‘ﬁ So] Hast
2, ® FEARE] ot B3] Ag, AEFO £A9A7F dRST @g¥Y Fere]
EZ“’V?'H"Q"] o024 oF9&(in bad falth) g 73‘-?— o714 gheFolst MRarky £
HFI RBERARS Tt Mdolnt. BXH, BEEN KF HME SRE5E
HEg, HEBHBHE, A 1738, 2002.2, p.28.
40) oidg 1994.12.9. A3 93t} 43873, AL2FHY 2001.2.27. A3 20001t 8863

41) “The Berne Union 2002 Yearbook”, International Union of Export Credit and
Investment Insurers, 2002,
42) $ERZEY O A 27 R
gt E*@‘ZH—‘?—C’T‘5§"4"~F-(Unfa1r~Callmg)“ t}29] shio] sfigdolr Bsln W
27t E——ZH—'%OFE%?— = BSE Ut
1. £E&2%50] wraaeld] FlRAtAct B £E2A M AfTo igo] k2 o]3
—% I AL
2. FERFAA FAAE £ g A2 O9 “HS?J-‘—/\HIQF = FEAYY A2
o] gof E olfS oA YA B o|FT £ Qv FIFEA HAFTAHAY B
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Guarantee Department ; $&EAREZI) N At2AS Boldiska] At
2ol st ATt AFHTFE St A FBAHFUnfair Calling)Z
THASIAL QIthad) o]FR Ridte] digh ol Zb 71, SUpIR de
Aot glevt 1 Y8l AoMe TEES & 4 Stk ER EYPEFO
AFAAANG7E € £ e F9E7Y 48 23 4 3 ydnid 234 o
& ZAoiE Ho|1 glovh, dwtxor V)zA|Rte] Fgt 24 Qe BES
Ao AFHTE UEHQA A& B lrh4d

(2) #3He] "4

Heigqo] BAE AFHTEE AL d SARAA sHAHcS) &
HEZT 7EUF L Z2 FENLAL miele] Aokolde St W
ARES ARE 79T o, HENET SYRZL SoAr} Lo
28¢ AFHTE s 9% AFHE a=n I g dolME A
S A 327 obd foap AARTE AP fRApe] ARE|FFEA T
ESAoR Qe feelxte] BoAo] tigh 7540l otzithee

ARA7} AorE oS F-%, A= AR EolPAtre 54

sk A7 e & Wl B 9BE T Yl BRUE 59

FEAF AAQM 22 Qg ARECFY AYL £EAFO FHA gr1E HE
Ch

43) Unfair Calls
A claim may arise where the buyer or local bank makes a call under the bond
even though there has been no failure to perform the conditions of the contract
or comply with any relevant laws or authorizations.[A]¢1-¢ 4T, gt A3
Tl T FYRSO] T A, AAF, 2002, pp.1047105.]

44) B =EgMe Bdg 233 FUnfair Calling)olet AJst=S sh7rt.

45) Brooke Wunnicke-Diane B, Wunnicke-Paul s. Turner, Standby and Commercial

Letters of Credit, Wiley Law Publications, 2nd, 1996, p.41.

46) Y7 - o FE, BEISAANANA AFIAFLE Y gl B 2RAAT, =
ZAstE)A, AT, A143, AL, 2004, p.30.

47) BEA838 £3] A8 Gsuicide letter of credit)olat AU George Kimball
and Barry A. Sanders, Preventing Wrongful Payment of Guaranty Letters of Credit
~ Lessons from Iran, 39, The Business Lawyer, Vol.39, February 1984, p.418. ; &
S UiAl 8 guillotine standby letters of credit) ©ojgt A= Atk GW Jones,
Letters of Credit in the United States Construction Industry (1986) 14 Int Bus
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HEe gfzoz soxje) AFRTA Qlod sz SPHoE
o] Aok sk AR EUHY AHL 7}x1u‘1 AMHETE ge) 9z
Aoz REAT BEAol dlek. wetd Qur i—ﬂe}MH EENDEES
A 9 B4 Jlste guEe N 4 ze F1zAe
B9 WA port 49 AT dod BEAReD ATk e,
g7 SPnFe] B3 Al ds SURINY TS AW 9
of B2A4, A4 BEAS FMPIE b AF SYRFY S, B
234, ZA AR, F4H S FPATE ob] Avlk 328 aivt ®
Aoleh, SAARNA BT wldle) Mol whet ARARAL HFRTo
g gidel 2 Rol Hglch AR glol AFel olRolE EnFe 7
Qo= 1 9ol B8 o ZehehaY

2. T digt AuAde

() EHEST BFAF] B UNFeF & AFGA- M

UNgef2 259 e 7 ISAAN 717 olof digh &< 2
8785 =7 #< FAARE AL dste] AAQE ] 19959 1249 {dF
Sl A AHUY. FAFRS 1 Fads #ste 5= o]4ke] Hl&EA 7t

Law, 17.

48) We, (L/G gt @ 28 T BE9) ar (/G FFAY F4), as primary obligers
and not merely as sureties, hereby establish an independent, absolute, irrevocable,
unconditional Letter of Guarantee No. (L/G No) in your favor for account of (¢
AFZD at (FAFEAL] F4)(“Seller”) to guarantee the performance of the terms
and conditions of the agreement for (A2FH)(“Contract”) and hereby undertake to
pay you fully, promptly and punctually up to but not exceeding (L/G &) plus
interests, fees, charges, costs, expenses and other amounts due and payable to you
under the hsaid CONTRACT. ¢H=+2-9@3), SAFGA LA, 2003, p.818 [Ael4
S, sl (185l S ol B 97, LR Gl Wil
=8, 2004, p.26]

49) Habortle Lra’ v. Nat. Westminster Bank A1-& B9%t Alojwate Afyxtel aqt
Aew Fx2A AFgshe A& WELR ke o|PHT A Behe-S HAER &
Ak, ol F2 FF Ao FARe Aets B¢ &5 PolxT Avke He
AFSEL k. A7V, HEN5e] B340 514 -339ae] vng e, ¢
SRIAREES], SIAMYE A29%, 2005, p.87.
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g 925 1do] AAE § g 29 1 Y5 H dasE A8 4%
skl ¢l=d,50 1998 ¢ 1249 8 Y FHYA|(Tunisia)7t o4l HIAZ H|EAE
71tste] 20009 19 1 9EE Aor=se] diste] 1 Ago] AR LD

UNZE2 A 19 24 “AFeFo] gt of9)"(Exception to payment
obligation)gh= BA| slo] HE-23h9] 25 AEH| #ste] st et

© UNEF A 192 A 1&

UNESF Al 19 2 18592 AFAHAY Fga7do] diste] sk gich

A 1o FAsL e AF AEY 8712 O AF7F AR gAY
zH A9, @ HTE st AAE AFolA 4R TA dste AF
o] AFsA X AL, @ R P}t B st | o vt
ARG & gl AN 9T A5 Totd, ol 8 didshs A A
92 PFote BFEPL szt dig Ag-& Ed @& 7k &,
olde] 8 F9] shtol sigshs B¢, EFEHEE AFYRol g 7t
UAE] AF AREE A ¢ A ok

@ UNEF A 192 A2¢

UNESF A 192 23890 AE 1304 738 A8 FolA A A

50) EYRZI BHEA870o] B UNHF A28 (D
51) UNgeke] Aokt 20099 59 @4 o#tzg, shin}, 4 dhvtzg, f{0E, F
A, dekgs, JHg, evlget F 87istolet ml=2 19979 129 119 A s
geief et
52) o, EFAegANA gl AFgAEE] Aol wet AAT, F4%
317], A304, H2%E, 2005.4. p.266.
53) Article 19. Exception to payment obligation
(D) If it is manifest and clear that @
(a) Any document is not genuine or has been falsified :
(b) No payment is due on the basis asserted in the demand and the supporting
documents ; or
(c) Judging by the type and purpose of the undertaking, the demand has no
conceivable basis, the guarantor/issuer, acting in good faith, has a right, as
against the beneficiary, to withhold payment.
54) EYRZT BEA8%] B3 UNFF A9z (DE
55) Article 19. Exception to payment obligation
(2) For the purpose of subparagraph {c) of paragraph (1) of this article, the
following are types of situations in which a demand has no conceivable basis :
(a) The contingency or risk against which the undertaking was designed to secure
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87 sfgehe AT & Y TAmo conceivable basis)oll &%t FFE
Hop Aoz oA 7HA] FeE FASE ok 2 o] "= AEE
2 Qe 2A A FF © BEANLFNN AT A Aot Y
o] AAZNEA ¢4 FE, @ WAYFHIY TAALFTY RFIF WY T
FABAR osle] Raety AAdH A, @ Z|2AG wE HFEIT 49
27b ES 5 g AT vt glo] olgE A%, @ ZiEA] wE A
o] olsfo] zte] 119)F H|go| st HWHiE AL, © FARTA
2 TN FARFo] FHH BINEH BF28o] oAeflA ofelg

AGe B A 5 InlgTko

u

2) OlZELAIA A5H] A] ¥ RFAPAS

gragolEele Ab7], YR EE Al AIE FHY & e T, diE
g B8 HY 93 4& 4 AUrh A n=EEdddA stolA
oheF wWejolgielo]l AW AWA}AL zZie HAdoRHEH AIFIFAYH
(injunction) FErhH, BF2P9 AFAZL sFdct. 1=y 95UCCe
dregolgQlo] A8 AN FAHQ FA(injunctive relie)E Fal APHZH
QRS FAA EE F e ol 2 Ut 9AEL Aok YA
A, o] /g2 A& dFAFel gt ol & EFHAAS opITh kst
9, Fole AMIEY AAH] sty Rx)517] mfEolt}. It WEelE]
Qo] FAFHE Fof ottty By AAL F3oju} A},

95UCCE FAEHE] TAE o8 7k o g Aghstar ¢Jr}sn

the beneficiary has undoubtedly not materialized ;

(b) The underlying obligation of the principal/applicant has been declared in valid
by a court or arbitral tribunal, unless the undertaking indicates that such
contingency falls within the risk to be covered by the undertaking ;

(c) The underlying obligation has undoubtedly been fulfilled to the satisfaction of
the beneficiary ;

(d) Fulfilment of the underlying obligation has clearly been prevented by wilful
misconduct of the beneficiary ;

(&) In the case of a demand under a counter—guarantee, the beneficiary of the
counter—guarantee has made payment in bad faith as guarantor/issuer of the
undertaking to which the counter—guarantee relates.

56) SUEST HFA870] B UNEY A19xQ)F
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AR, A7t Fd(materia) sjoFt Feh. 22y material& A olsk 1A
= ¥t 95UCC 5-109%8] FAoA= AL F 7o) AAE sojxoz
(favorably) Q-&sti itk Z1ejub A9 ouj= 7} Zbe] Apde]| 7|8}
A=A Aol

4, 9ol et F A allegation)o] obd Al Ei: QjRof tig
ZFES FAE ATsfordt gt (allegation®] o} evidence)

A, FAH A B dE FAY F9E S BE A 870 F
Zx]ojopqt gtct.

WA, A3z HEs] BEEZ] ZH0E, s 3oiHA] 2ok, 8312
3 Ex ALYl FelpoA ov] RFE& AFT Tt FAFH| Fo
R k& Aol

Q) vt e 9F

SuEr PEe SPRFES oflet BFAST T2 IEIgAe] 3t
g Fo wAAY A71HQ AEE /P AFH T diste], HE2go )
olF AFE AR 3= 2AE v WY A 2 2590 789 4194
Aol Ao 9tk & zte] FoA qxg VMR HF-E HeEdEUEF
EAAJ] HFet st Feld8gAY ol eE I NFHTE ALY +
de Aot} iz EFEZ st vkl diEY 1994, 12, 9. A1 93
tH43873 BAE 1 g AGEFA A e, A8 BE o
1997. 8. 29. A1 96t143713 WA A8FANE AT AP|AHe] HF¢
Alo)gAe] At A8 YA PRI A9 U oF B3I E
WS 4 Qo TS @ ol HYe] WHA B o

o] BrEF AFH/ AdEde] APHoE FuE diof YPAA
gt @A) QoA upge] 1 AFE AHstof & BF Tt 9%

N

0|7}
e

57) Ralph H. Folsom, Intemationfll Business Transaction in a Nutshell, 5th ed., West
Publishing Co., 1996, pp.171 179.

58) 91y A2z © d= PAret 99 olg2 Alefof Fob AAs] stajof
gt @ A F8skA 23

59) AXH, BER FES MBI, BRESHEEe, BB, A 174, 20022,
p. 27.
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Refstoiof shar, W WA 2R BB diste] Het gol £
Zre] -zt feldgdol Husitt: Ag dFste] 2 BEFe] AFAE
ATE 5 Yt FHE /Rt Bojop & A o2kil WA

mebA ol e AL SPEFAM AHEEE A I8e 3
2, EYRZO 2T} ol ARH JFMAe WS FFIEMIAIA
AAAN BASTORAY] EJEFO] G84E A2AA HER dA3
AAstodof gk e wWald I Auirt ook Zejrt.o

flo 20

@) AFEFFLFA(URDG)

AkRZEUFA(URCG)Y AEDo2RE BgEgen, ALRFFUAT
Z(URDG)E] AHAHE-E A7lol] #g BAl) dishAs 8735272 UCP)
I fAE Qe AR F, Al disiae A5, e wEde
ALEANA v dzirt.63)

HTRFFTETHURDG) Al 20 ZollA FARe] AFH e AHeR ol
of 3t E MUAERE FiElolo} oty T AHEAAE AT
7t Z1zAKEe] RE Auiet AM, B YEREFY Bfdde dFERPE
Spret Abd, 9 QAR QEH-EE Z1AISEAL flofoF fmta skl 9l
th6) FIRFEE] AFFe BEel I BFES 2% 23 @Ast
= ABBTAME FE6HAte AL 1A ARdedd dst=s st
olg%E FFRFFLMAURDGE AFAY 2olPdar a7t +9
Aol T I ZJAEe] glolA olE EA, W9 7A] Aleke olPskA
ATy, Akl wet FFE FEFTOl FESIT, Alfo|Re wigel skt

60) $-2ue iy 1994.12.9 AT 93¢} 43873

61) A-SERAEE 2007, 3.19. A3 2006783097 7HA ol

62) Al FFATE Haskshr] Qs Aol "ag AFE dgs ®3 1 AF
E #8j5hE #1e] Aol negotiating powerZ} 3 FAabes HoAd 1 MFE A
HETel EUEE 7SS Folth 295t AGRFFUFA ] Hio] wo n|F
st olefRt AXT B8-S IESIuA FAVFARoANA oA EHIFE o]
H2 JFEZFFIAFAY Aotk

63) Xiang Gao, op. dit, p.58.

64) AFEZFFAFHURDG) A 20 =
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7} IS, Ze)n QauEe) A4, Waasele] yAHYsols Aske 42
shA] o shel ohe AE 9o 16}»— S5j}69

) ESA-8T A2 (ISP 98)

HEANEGEETHE 835 dddT A Joye Askn Qlcheo
& BFA-8% ‘.’—H?—‘]E HEA P9 Ag 4 B APV 98- 9o
2 AT A+ ¥ 1 Agete ZAE OFA oiUE AYE FAISHL 9
t}67) o] RZEALAEAFZ] Rule 1.050014 AEHO)E AT Seo|ut
gt AsicHto] ARe A7 FAA 8GR, AEE AR), B AP,
o8 E fARE AMRE HR1oE §F XF aTo] tig g dsiMe A
ostAY thg e R [ASH] ethil SFHA, olEh ARl didjAle
FEAYol wECIl A7}

3. Fgtel dig 23] Y

() BZ2AF A% 59 4

qeF Solate] A7t mEedelA sy, Sue AFE FAek
5o} Sietele aAle Sue s WEAH SI4 Qs 9
BFego] olgh 2 IRE A, Solxe] die A Bsrack
9 2320 UYL dojel A ARt T oIl Ade §
Il 78 e A9z JYALFE SRsRIe LAY 2aAel o
2ot e, olg 2 95 3, WAl 93 o), 4

65) Roy Goode, op. cit., pp.93~94.

66) Xiang Gao, op. cit, p.59.

67) James E. Byrne, The Official Commentary on the International Standby Practice,
Institute of International Banking Law & Practice, Inc., 1998, p.19.

68) 1SP98 Rule 1.05 (8% 74 % APV] E= o8& Aoz ¢ A7 A+ &3 At
o] ufA)

69) 714 Hgolk r‘ﬁ"] FERTEE dettAd, 29 IAQ, WU A
H AL 254 58 g,
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oJatel] gt 23<] oRIt FEA = geth wErA A7 ASEHUACH,
FAzt= AFE 8AZY A7t QLT 28 94 Mg ARG FIE 7MY
wj Fo]c} 70)

olg% £t AE HELo| AT B, HF2Yo] £k A
F 838 AEE & ek o 44 sl £ o] Fe9] 5, & AF
A (before-payment) & F(after-payment)?] Z-$-5 4njE 4 k.

A, before-payment®] 7-¢-, -28o] olzpe]| tis] AF-& Fshr] o]Ho
FAze] AZ1E A © Ae, 282 AFE FA 6ot gt

E4, after-payment®] 7%, 23o] fezte] A|E FHsH] LAY,
52 e AYelr EFstE BHF-280] AFT 39, BEF2PL o]
oArt.

‘AL gusiotE, 282 AgotA] gotoprt gk et 99 A, F
A e APIERl de A% 290l FAFY 259 ¥l cause of
action)& FHBIeE k=" F8 RS Qe AL oprh7v

Is Bankasi v. Bank of China M739] 7%, 919t 22 9448 tha} Zol
@Sk Qich

e elziQle] feolxjo tigt FA gl g disl Rk 2L 299
ogto] opct, gt Lo Qle] ‘Fzte] z2gaAo] Aol el A
FHstit g, 29o)A yhte 4 Qe SAE AEsfordt st =
F2ze] AFaie] AziFolzte waoEQle] £ 9 dragel=|Qle] A
ozt FAfshe oAt £ AHlE FAAshe AL A 299 o
So] ofct. 2o A olET JTE Hoshes AL 2P stqF XFE
A7R%] Aol HEAE BESHor & HAo| e AT thgo] ot
I273)

Al kA, A7) B ARlO] dig g SAE deelEqle] By
Reld, AR 239 T ¥ ohyr] gRelty ey W)l

St e

45
=2

70) Roeland F. Bertrams, op. cit., pp. 395~396.
71) Ibid, p.397.

72) [1992] 2 Lloyd's Rep. 611, 617.

73) Roeland F. Bertrams, op. o, p. 398
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Azl g FEet FAe] AlAe BYIRE Uil ojfolAopt sh=d), ol
BEAF stollA HFo 2] SXHA FA Ade FeoF drte 224
Aol 92 ¢f7] wEolet,

(2 A7] QAo W& Y

F=o)zke] Ap7lof gt 142 AAHR1 Aeli(mental condition)olrt, Z1¥7]
ggo] ke APt #YEE FA= FEE o ¢l MY olg
FAE Al 71zs4] BA-E HE o] floh

JiA ey olEQle] HE2qe] gigAg
A retd, 28 BAFoz AP|E QA 4 gtk 1
Qlo] zpile] F4u ol sl ARES 2ol & & ULE st A
o] 71 F4sirt.

ol Tlgo] HraolziQle] 23of|A A&k FA AFY AE 1) 23
oA Alge Azef ojste], Hstl - AFskal - AT 2sido] %t
9] AFF7F Aol JARE Aol EFHE UE £ (2) ‘28]
olFoid £ 9l U3 FAHAQ FEo] Al gt FEY T FE
ofgt gith. Z, uppro] wWepw IsjeljQle fofzte] z|FeAe] RAHA N
TAGH ojwsh JHE oA FAME ¢ Hohe Aok E3t ol
oA Gt A4 Astl digt A= gk

HES e dgelloA festy, 2fA g BEE HelE
At E3F 23hA FQlo] the= BAL I3 =ETh

Trib. com. Lyon, 3 July 1991 AA9] Z-%, JFEFI} Pste, g
glo] ‘ol Wl F]l XA AME FA Fdx, IHAE EF
st BE5-& 7P 8% SAE 2904 At 2y 232 o]
SAE FAtL 419 B34S AN digAas 28Rt

74) ..there is no room for laxness in favour of the account party.

75) D. 1993 Somm. p.100, Chapter 16.5, No. 16-24, Lyon, May 17 1991, D. 1993
Somm, p.99, Chapter 15.2, No. 15-6 ; Roeland F. Bertrams, op. cit, p. 399.
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(3) THEFONA Al 28H2] Y

2F & A% (after—payment cases)o|A 23] Qo] HgH 4
Z(indirect guarantee)®] 7%, GA BEZ-23] F{Hh dgAF A,
Fo2ke] AP|7} HE-2doA HHHAY T2 FHPNE AYd= EFd}
I BFego] 2GS Joty, B8] wayoljle] tigh AFgaAgF 9
AL gegeolFle] oigh ArbAQl Feof o 7|23 AolA, AT 2F

7t

o

2

rlo

55

of 7125 ol ohirh 1 olg WAl nEeW Tl AckuAL
Q71 WEoltt. slzte] mE-Ldo] olxte] AIE AT YokTIet FAY

AL gitroz ‘B2 S AR sk HEFY A 1 AARH (first
instructing bank)-& A2 g FAFZ 44 Al PP

o o= BEeao] Lot digg AFHL AN BEFLY
ANAl S Aoty Eoh g WeelFQle] Ap] wfgol] AA28e A
kA ekstolort ok ebs AZg 7RO, dael=Rle (1) +ae] A
7] & Selzte] Apje] tigt HE-28e] <14 ® opzl (2) HHEE e
AL AFske A, obA TeE AR 2A28e] Qe A A
Zgefofgt gict, skx|gt, olejgt AF AAL olyPsh= A2 AMAY EvFsst
oD I8\, Lyon, May 17 19912 Hglo] W)zl (RAl2d )
A W ofF =g ARdolrth B AMAE AEE WY ‘AR A ¢
BE-28e] old oigt IAL, BHE8e] g LPARRE &£ AHE 4
A7l wigell, Z1EA gt oujgt xAF §lo] XA2eelAl HHAE
Aol EFglct et w7 yglen, E3 Hoe wAR] regel=iRlo] 7]
ZA°Fe] zo) tiFh WA FARMIH, 1A L(guarantee) FHAH Ao
FEojoF ey al A3 QI 78)

76) E-EFANA felpe eie] 2Bl ol HEQl & RS9 AFGAT-E sjof
she wHsh BehAel Ak Hek. olde ol 42 YukAel FAANNH eldt
E Aol AFshe 28 BE-E avshe A9t gk weby folabs A4St el
Ak o s WEGg W] Hy, Y5 Aueae ezt &)
of &Athe 28] sl 224 BEE ke Aol RSt HFRIEATY
(URDG) A2 & a% i 3.

77) CA Amsterdam, 30 March 1972, Cass., 7 June 1994, Cass., 3 March 1991, 9
Trib.com. Marseille, 19 September 1991 AF3E0] 1 do|c},

78) D. 1993 Somm, p.99.
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@) A7je] et 23 A5

B2 e MEAAA A fle AIFE de B ATHA Y
o8 239 Ags Aostal oy, 2do] P YEsr HIFEH HE
E A Aot 7MsiMe ¢ "ok sk, 232 25 149 o]
TS 27] d2oltt. ek Al digt 18R SA7F AAETd, 238
FF AR tig AFE Q7Isk, HFAHUT AR SANEA BF

& Zolx, ol Hgo 23] Ex A AolE qloir] s Fdd] =Y

Je Sde FAHE SOAE FE Fgo e §3 28 B
© ¥ o8 AT Ao ool T Aol Y Sobrt ASHA 2]

s Aa-2 -’F’E}:‘ﬁ‘:}@, S ool disf 2F-& sfoptt gtk AHEE
°]°ﬂ7ﬂ HEHg Aojrh \_E’i"ﬂ, ddHo g da)olg
FAE 2YofA AABHA =S o, 2P Iy
QzQle] FAPHE AT 7FsAE FFHH etk 184 HY, &
P Ao thste], AFAHE] g sfiutel® e A& A
Z A Aok 22 A%, 289 "z (1) 247} poztel] digh A
e B # ofdel (2) A4lY AR FH FaT FET BAE A8
7121 432} st olsfofl Sl #eHrhs A Al AHEelof gt olE &
o], 23 X7 A7} A= AHEST TAE el dis] Y=ol 9
Zpet ZH A 280l Q. 7HHHF(indirect guarantee)? MYHEE
(counter—guarantee)?t B|Ig AP’ th2A ¥hgshe o] Ak

qlo] Ap7lo] det 7l

Ei.i mi» ol

V. 28 9 et

SAAR] I AHGARREC] Al He vhlE Fds] Ak o
FEozH oFont, B3| tpft IAA Y FH FoME AHdZ=AE

79) Roeland F. Bertrams, op. cit,, p.403.
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9} ol AFErt 2 FA7| A olFolA= A ALY &
Ag oRolPE d& o 7|dsH] "ok S EAlte A ide] Ak
Bolgloz ] &8 A AT ZE FAAE= AT AT A
oFolfeof] gt FHT AR EPERFS 875 He Ao,

EYHZo NEAxL EP4o] A, AFANY AL AR Uk E
3 EYPRSL QutRFI= g 34T B34S VAT QA e, &
QAo AFaHo] oW BE2PL ARUE V&R FA AFE Pshe
EYHZS A o] A& 555 /1A ofF 55T A% sui generis)
ol Zio|th8n o]gE EYPRFE L] AFHF7E AR A J]xAoF
= H2 BEede] AFE dof she FYAY GAT AFAHe] ¥
& JHA7] WEe] JRAE i 2 sdo] vt £oxre] BRAT(unfair
calling)olt}, EPRZI FUg 7| EAHE 7R AT HFe= AV
o] A7t EAE)E i, EHESS AFHFE AT AFE A7 24
27} A% AREold AaAehe Ao 2337 JMede ¥ & A
o]t}.8

FA| AN Ae)gAe] g3 st AE olFsh= Moo FARRE
£, o] gu g 7T A% dste FHToERE Hoshr] 943t o)
S0z APAHQ oSt AREAQ i3t 13 EEY o7 diE
Hete g FEE 4= At

AFAAQ g3t A8RANE ot A s A AFA
Aot BS o AgshA AekAel BEAE Aok Aoltt, E3] AokA 9
Bl 2ol E7138Y AMRE FAIFoRE PAe] o
Fgoz A7t AkEolPL AFH T AT HA E32 2
7F AR, ToF Aol M AFY FAR AT £ U=E FAHRGES
Aoz EAE A&4ct FAACR FF & A& Ao|th ol HEo
HEFE A4 MR AFHT 873& JESHA Jlast AFHTF
£ §I8 AEhol shs AREw A7 229 ARolLd A=t A

5

o, I
ol
>

o
¢

80) Agasha Mugasha, op. cit, P.19.

81) Michael Stern, The Independence Rule in Standby Letters of Credit, University of
Chicago Law Review, Vol. 52, Winter 1985, p.223
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37 AT ARE A7 A FFHTY AAE AT €L &
S Zlolrh olgld WteRk oA RGATE We 4 Ut ¥

T8& FofoF & Zolth. AR 71 MEAA ] wet AFsAEH
ojuf &2 AFFATHAROIY she 8ol I BAMEY Aorh EAIsIE
SHAEE ofolAQl Qg 7H GAAESE 9] YARME FEstA she
HEe] A B2 U Aolrt. mtA oA A7t Hsd
& A%, HYeg stoig ol digt B2 AEe S WY
o8 g9 FAFY, A9E, AFFAAE, AFeA Gl A

o 32

)

oleigt AFFAYHL FaAHoE WAoRNE Fof W Zo] ohel, %
979 277 B A9o] FANT FAE W 5 ek WA 9

© 7 7lEo] mje AR YA HIEA] sRlE HFo]

ol
of
H
e
e
o
od,

| =3
o
249 229 g3 GHUS AATHE AFFATIL Rolrs 4 Yk
E

FEg& Fostn Qlrk I ol “BAHY dotgls
FE ZE I3 o] AR ST AS, AN wAYUEe] 4F
3] o]ojz|A] R& B oids, FANY AfT EEE HE 4+ ) wWE
oitt. mpAHte 2 7} F7loA FPLr 2Fske FERITAY FEEAA
E5 olgske Aotk U ZAe AF4ERATAY] FEHITEAS
ol-gstd Hrt.
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2R - oW FE, REAGHANANA ASIAYLES Aol wF B

3, st x], EAQAE, A4, A1E, 2004,

FENGATY, AAYRFA ] Tt A, 1994,

714, BeARe $¥EAT% EP4 -4 Hug $HdoR-, $EY
AP, RIAPASE A29%, 2005.

AR, FAAYANA YA SPRFA AT FRAAXZA Y] #EHFEY
of fet A, FAFAFRES], FAFTFAT, A 39 4, 2008. 8

g, 1‘?—%*?. A FHTol Bt YRSl B A+, AR, 2002.
2"icubo] (FAAkZAONA FHREEHRRERIS] Ao WE %,

davtefeta, HAReky] AT=E, 1998

AGE, shghiley e AFAAeR] Be A -8 LA
g AE FHeR-, Addistn HARHY e, 2001

A, E9A BE 9 Adizuto] A8% ] B FoF, /A, A
AP AT, 2004,

A, 514 BEA 9 ATl A8 e A%, st
FAFR-A, A 114, 1998. 2,

GOEH, BURMY RS MMM, MEESEBEE, RSB A 1738,
2002. 2.

olFE, BFALEAHNA ALY AEAEEL] Aol B A A,
Fo5t38)x], A304, A2%, 2005. 4.

Brooke WunnickeDiane B. WunnickePaul s. Turner, Standby and
Commercial Letters of Credit, Wiley Law Publications, 2nd, 1996,
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David ]J. Barru, How to Guarantee Contractor Performance on International

Construction Projects @ Comparing Surety Bonds with Bank
Guarantees and Standby Letters of Credit, 37 Geo. Wash. Intl L
Rev. 51, 2005.

G.A.Penn - A.M.Shea - A.Arora, Law and Practice of International Banking,
Sweet & Maxwell, 1987,
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ABSTRACT

A Study on the Unfair Calling under the Independent Guarantee
Oh, Won Suk - Son, Myoung Ok

In International trade the buyer and seller are normally separated from
on another not only by distance but also by differences in language and
culture. It is rarely possible for the performance of obligations to be
simultaneous and the performance of contracts therefore calls for trust in
a situation in which the parties are unlikely to feel able to trust each
other unless they have a longstanding and successful relationship. Thus the
seller under an international contract of sale will not wish to surrender
documents of title to goods to the buyer until he has at least an
assurance of payment, and no buyer will wish to pay for goods until he
has received them. A gap of distrust thus exists which is often bridged by
the undertaking of an intermediary known and trusted by both parties
who will undertake on his own liability to pay the seller the contract
price in return for the documents of title and then pass the documents to
the buyer in return for the reimbursement. This is a common explanation
of the theory behind the documentary letter of credit in which the
undertaking of a bank of international repute serves as a ‘guarantee” to
each party that the other will perform his obligations.

The independence principle, also referred to as the “autonomy principle”,
is at the core of letter of credit or bank guarantee law. This principle
provides that the letter of credit or bank guarantee is independent of the
underlying contractual commitment - that is, the transaction that the
credit is intented to secure — between the applicant and the beneficiary ;
the credit is also independent of the relationship between the bank and its
customer, the applicant. The most important exception to the
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independence principle is the doctrine of fraud in the transaction. A strict
interpretation of the rule that the guarantee is independent of the
underlying transaction would lead to the conclusion that neither fraud nor
manifest abuse of rights by the beneficiary would constitute an objection
to payment.

There is one major problem related to “Independent guarantees®, namely
abusive or unfair callings. The beneficiary may make an unfair calling
under the guarantee,

The countermeasure of beneficiary's unfair calling divided three cases.

First, advance countermeasure namely by contract. In other words, when
the formation of the contract, the parties must insert the Force Majeure
Clause, Arbitration Clause to Contract, and clear statement to the
condition for demand calling.

Second, post countermeasure namely by court. Many countries, including
the United States, authorize the courts to grant an order enjoining the
issuer from paying or enjoining the beneficiary from receiving payment
under the guaranty letter.

Third, Export Insurance. For example, the Export Credit Guarantees
Department is prepared, subject to certain conditions, to cover the risk of
unfair calling. Of course, KEIC in Korea is cover the risk of the all things
for guarantees.

On international projects, contractor performance is usually guaranteed
by either a standby letters of credit or Independent guarantee. These

instruments will be care the parties.

Key Words : Independent guarantee, bank guarantee, demand guarantee,

unfair calling, fraud




