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2ob f2EYoles WHoAE uixglo] 2pAle] g Alrle] Ayiulghe|
fFohs 7HAE B3 HHLR uigs AME 9A HAGH 1 AE
Fag 4 At

Hhdo] ol2gt Aefjo]l thate] ol AAolA vigle] fejHl AR
JA=E dae] AAE Heste Agstd ol Ak ASY dvt v
QoA BAE= Aol FAGHAY dNtd Bfoldd APt ol=g A
Y EAAY: B2 dv AEAHAAE wiQla} vislo)A 5] A&
Q¥ FBEo R FHAED
Agt A FistpE el QAL M EE FTA FHOlA
DAOIAY =EH FHoA A URtd Tefozn WolEAH S
£ Aoz AHgH Ao HArt2

AT Aok Aol AAR o] EAo] YAsHH olF siHsH 1 ol
3] o]g7] wgel At PR A EAEE Ak AWEgt ohle)
I Aekolgie] AHARAE o]|f = Hie AMA md QA ox Aefe] ¥%54
< fA stk §rt3

W odl AFRo] FAGEK HlFo] FAY S 4 Hrr §Y
A& §A8HA Z3E ol A FuUigt sk B obdE At A
T Aeklgo] YAl oigh Fa5Ad-E sty o8& Aol

o wf GAA A AL Eojobdt FHF2 EAl= AlGAA A 2T
2 ol Hro £Eo2 {A5H € o FFHE olFJHL E AYAS]
A7t @A "t

ole} 2 AloF A BAlE A mHoz AFs] A%E AEsiL
olgisteiofst AkFAal Atolo] FHatA HBEojobd R R0 RA A
AT FA7HEust price)d] BA o2 Hop A 4 g Aolch4

Akarel AT Ak FBAALH wet Aok AAstuAtels FARA

i)

mo of

1) Reinhard Zimmermann, The Law of Obligations, Roman Foundations of the Civilian
Tradition Juta, Cape Town, 1990, p.59.

2) Patrick Atiyah, The Rise and Fall of the Freedom of Contract, Clarendon Press,
Oxford, 1988, p.62.

3) Hugo Grotius, De Jure Belli et Pacis, Vol.2. Clarendon Press, Oxford, 1925, p.348.
4) Patrick Atiyah, op cit, p.167.
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FYAl B fo] dE mEAGRAe] Faiel B a1

rH

= 1 ol9) Ake 4YsH WEE U
FEstn Agspl olsistoloraict,

AT QR dFaele] Al BEYThest Acke A%
2 ofmelo] o] A4she BEAGAS Ackzriol YuAe) U]
She ZA7ke) ARE BREIF olele 4= qck

oleig WAt BEACKEANN FHHe o Aoke] §aAE
A% 4 divte] BAR FARE Ak 59U Ao et B
t}

of
n

ok

e

ofl

o] ﬁ—?‘ﬂlﬁé FHUAANA AFFAALS] BEAGFEAC] oF ZAE
BAgol gz Rgfetn HNtEEXE AHEY, FHUACNA gHstE2
H4E 9=, ngs 54 AEE SR eS| 41 HuA} Qi

T EEAkzA 484 4%

1. 8=

FFNME BE AlA dide] AfxAc] st AFet F(cavear
emptonE 71 &ooF & Zo diste] Aego] ohd @wta] pPoz wolgol
I QA wjEQlE AHle] BAH R FHE EF9 FH diste] Aok
g Ade FHstolor g

FRoME 1947] FH7HA] miEle] S50 digt F29 FEOFE FA
A oFe} WAR ohRQlov, 18939 SGAZE HAIS HUA EFQ 4 £
Aol digh gl FA1A g5g oFA HYHS

a2 SGA] o]t Akl 7kl AehgAAbe FEEl Btk v
=919 B Rxge Boxoer B3 ke WS izl BAH
AFE2FE FHYHE & Ah 2 A v Afgter AT wfsel
o FAIEA Hig FBAol EAZE Hol o]F dimele] AARFTE AFsHA

5) Sale of Goods Act 1893. s.55.
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Aot

O 579 Aiste] ¥R E38 O, ARt SAER QAR
U oixERle AAEAA R AgZEAE st A ol Aitxd
FBA7Y AXShs BEAA Y] FEiz skl o]F wikldt dig}lofA
& HEEE 2Rl g s Aoth BA] AYxge] o] o
3o A AH I3 (The Restrictive Trade Practices Act 1956)2] EjE<
2 oA A = Yrt.0

Al AErAQl A B BitAet vfERl2 FBAJA oJ79} SGAY
o] GHOBE FAHHOE HLslo SFAE FEFF HYdle AR IX1
A} stk §9] AFEAES] AMolA migle] BEQ wel, Qe FEe] o
e Bubin & WrlsiZ|e ehdedl, vilo] skake] Hehg Aot A4l
o] Y& FEdte] vilofA J=shd Wzl sAlE FEE nEstA
u FElshe Aoz 1 7|1g o719 vttt A2 AY-S Aghelat st

ot AFRAES] A gt A2 AHEsfo] Hgsta, &Sl
gisteds 2gepA] orech JImA A tigh YL mizele] §F 7|HE ¥
AE71EE shE Favt HoT, A dARE EEQIEIIE st of
T2 v stz vl RS FEohA] ATt #yt ofyz} viQl
AAEL 2oz gt Ao i AU FFokA] For stk

olglgt AT A2zt AARAE AFox FopsldlEtl, ol BA Aol
mizelo] 94 A5 2 A dggat AAxgde] e I8 w3 ¢
A7l FRsE Aoz diglo] A FEFt AgxA-g Ak AL
A4 E7bs st

oje} Zro] Aol dFo] F&EE AolA Mol AHA A& FA
32 gigron, E3] wjklo] Avt An|ztel IEHE Fe WA A%AY
2 9443 Booz st g FYHoR fi4d 4 e e vk
QoA EsHA wsle Q] S 49T 4 g Eolyth

T oizele] AR AlFMAA FEEA (warranty)THE A LJSHATHA H
12 o] AlekAo] Z(condition) EFSHA] e ALR TFSHAY, Ak

|

oy
AH
ol

=2

6) P.D.V. Marsh, comparative Contract Law England, France, Germany, Gower, 1994,
p.293.



FHUAANA Y 93] e mEAGRAe] fael Bt & 7/

Ao zgo] 277} FEXTHE AStATh FARAWE FEE= A2
2 B3 PAZRAL XA FrF Adshs ALz HFEsAL, mixele]
Qe 259 Akl hste] wizele] g HARIHE F3) A A o]
A SGAY BAZE 2H6HR Hoes she ¥ 58 885t &9
g YL FEstnAshe fde] Jvjul Aol ] Yo ERt
Fu49 fEe ARE 5 AL Eolrh

T R #Eoz Wt AYe AMHE Bl PN v
ASAY $2del i DA dolg F4T ol sEele] AYg A

g 41, o2 Yoz virilg B3 4 =F olgch

T HYT oAl A 493 X919 wielE HEstuAlshe Aof
A A9 GaAe I A&H Yol At A, WYL EEAY
xgE ARz EAVL 2ol EEAG AV REUF € ok US
< g=l1A sheiet

a3 Aeke] of| w-go] sl Alekel Foigt f¥H(fundamental breach)
o FEHE W IAYE HWAY & oty Bk sk uirh qdsled, @
e T8 +29 AT AP AREA Aol &t At A
W82 AgFAAEA AARATO] ASE AA sk FAlolt

et Are ofk AR A FUig Alekgiwte] Qlgolx Bkl ol
thated oirele] Qo] Ay At wiizgle] HQle] ujate thgs] A
e 22 AYere dAsks 2HoR Aok gegitd HEE ol A
ofo]] diste] RAE WASHA Heh? o= Ak Aol A9 sty g
HollAe Alokel fiuto] AtAZ ARJIA] FUS AR Q] ARl IA 2u]
£ FA ¢7] B2 Ao HRIch®

Zs APPNAE Ae] 2] 2L o) YA A dFFHeR F

7) Photo Production Limited v. Securicor Transport Ltd [1980] AC 827.

8) Suisse Atlantic case [1967) 1 AC 361; Sze Hai Tong Bank v. Rambler Cylce Co.
[1959] AC 576.
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gt zAes HYHA g, At T ARl H@E FED zh0R
s o] Auolct, Aekhgel Yo wet AAE PAte] A}
de)g Ak Felg ns MHA(Code Guidol 7Kt BET 4 9l
9

AL FRolAe] Ao AR et i)
AsAiten fatge] wet 1 nFane #A £S5 420 B
Roleld Agske Aokl AEsNeH vBEI}) A, ARz} A
791, EHAE 7G5t AnlAete] Ad Sol wslA Hck. ol
A zaztet Mol A Acke) 997 A9t WFek @yl teht
A B

A B Ak PAAANA $97 At AEH] Aoz gl
Aokl sigshs A9 Aok o) $84E QA et

© Act Pt A 2BY ARz

@ Aot st e E4aA) e Hekza

® 297 99 PARA QPHeE faF 2ALE P Polt

A Aotz
@ Aore] vheol Aal Wesled Autelo] olefat 4 i, $8H A9
o) AckAolA Ao felgt 279 Aok

qhal oleig U] ZhA) 9ol siEshs Aletoleha Aok GAA Aok %
29 953 YW49 4Ne A Aol suF Aol HUT Aoz
B o o 29 o B $9e RE 23 Aol Yo gag
z7h02 AN} ET 20| ohd Aol 24419l SIS s
Fopgomgil nA WYL ol FaE RS dthd

g, Aokel AR AGEA Ao BE Aokzdg AdHes 4
3 EE WA & e o oS T Ackolet B 4 QAT %o} Wl 7}

9) Ghestin, Jacques and Martin Billay, Traité des Contrats La Vente, Librairie
Générale de Droit et de Jurisrudence, Paris, 1990, s.54, p.37.

10) Weill, A. and Terré, F., Droit civil Les Obligations, 4th ed., Dalloz, Paris 1986,
8.95.

11) Code Civil Art. 1134
12) Code Civil Art, 1156,
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F

A Gdol sgshe Aol RE Akl FaR He AL ofin gap
AloFe] Wgo] BEysty Ao AE Fuiskl Fsistz S wolwt
4L olg FaZ it

1866 To] FAHL o7l o4 TEA A 10=Fe] HWEE 2isiat o
A SRR AeRATe FstEn, 1 AR ZRXA & F 989
Aol sk 102%e] E3-& Fishs A2 UF 715§ Aojnz ol&
SOMER 243}kl

JEAT AQEAAT dg FAL Age A]
Bg wiAsteiorel, At sidFAS AT & e =P
FA BeEle Aol

DA TeEFA HYe delo] FAIQle] AFFAAAA vl o] ok 11
HI-L AFsIALL AASHA ket Ake] FARA GARZE AokAfo] 9
ol wret Aok AAsHHc Aol dzof] uket Aore] RE 2
olasl= Ao FHANR (culpa lata dolo aequiparatur)® HIcri 7]
Zio] 1 Nrie] Fegoiirt,
o] &3de HAT & gicke UyAe] W82 198540 ol2zjAof
ae 24T £+ ALF HAEHA ol gFL AHE olFst=d]
Bt AR g ZhE ARzl 192 23 ol Afoldk: A 85

TF

=

[*]
=
o2

ol
-

ol [

Lo b

aeht Aokhge] Aol whe Aok AFSKe AR Atole] AEA A
Ng 2FT YA YA ARE FeHos BHF 4 Uk WHF 1

o] gk el EAH Itk
3. =¢
EQ APl A Aele 9RE Fm Afzol A% AFehe

FARE A ojele & HEvh Yol 2o webA AlfRqe 93
of wret AefgAlAtE A4 BE ASxAE 2HT dvt ded ol ¢

13) P.D.V. Marsh, /bid, p.298.
14) P.D.V. Marsh, /bid p.330.
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REAQ 5 Alepgel oty dzolst & < Qlrh

Ty ARGET AEelel 282 3EA, E8AL 2% § BE AR
= 7Feshd oA ddjFes fefstal ¥R AEshe BEAdR
& Este grew, O 2 AN FdpdelAls A9 X7t glo] &
A FEA-E Wobgols Aol dbAQl Bio] Sl

Ed APHME AR fFo] AFole st £ yHo] B
2t Ak 270 AT BEFAE 248 & v 5220 AsAY 97
oo T FAEHY EAE WHsh: A2 17 LHA ¥ Ao He

AN

|

NS FATEE A AUI T Y 23

A7 = Aepy AN
Bzol BAY S8 o4 oL ok AL Yo Ae vt T

Fuy4e] AT} st Ao Z*EMO§ geloln 2dhoE 48
3 Aleke] ARG S EAR, 949l0] A4 HFolE 257N
st &sie] uiabagde geg 6ontEaR AT AL o9H AYE T
Ste] Abtutel AAA olele Wshet Aols, WAl A=) gtolna
3 Aeke Baz WASACLI

=
oleigt Welel AT WYL RE Acke WAR] Agolrtel] wet HEY
Aolmz AP AeAle] Q7 Aol wet 2] sade 44
3] olastelory Aoz B3 gc

b Aobe] mEACHEC] oleigt MAMNA Holt FBAL Aol
Aol Hag ROUEe ANS Eahe Aok Furt Uk BEAY
z70] &g Aoke Rt S5 Aokgo] Uxo] AgEjofof sh, Aol
AgAT YBAe P 14 o §aT Aotes AR =k

A% AogA Qo)A Rold BEAGZACIGH T Acke Favt
Hck17

15) BGB Art. 138.
16) 26 October 1921 RGZ 108, 82.
17) 7 February 1964 BGHZ 51, 151
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I EFAGZAS] FPLJEEE AT dHHA

1. 9=

g3to] B-FA At (The Unfair Contract Terms Act 1977 BA 3}
g Bk B3 W82 Hq ohRx QA grh o] HolA oheazt
ke HEE Y W8-S ATsHAY BAIGEE AdY =TS R
den Fa HLYAE A% FARA 7Y B ZARPT Boh

At A4 LA 55 Role Ae] F FARAL &gk Aokl
A B A g dE HASHAY AgstaAdtid o)Ale] #ey 7]
&0 FFoleA oRE Uddhe AL tds] o

olg|gt deldg wdshs MY I VES 9E EolEY uiglo]
Aloke] WA Ao 94, BE] gl e BAIHzH] AN
£ SGAYA BAEE HE Fo] JRolx Eota wjkglo] AR Aok
AoA 474 712 oot EF9 skt §lg A 5o ez Wi dS
ARYske Aolct.

ole} o] wizelo] wiAAYE AZetAL AAStARITHE ol ¥EF
71EolEt & 4 gioh ol¢} FE UgeR dixqlo] wWiaie) ARE AFT
o iRl 41e] AAF o]l Tl &Alof ig v RS AFAHsH
g}

a9 A rEd gdd Y 5 ARE AeEY og Zoh |
A White Cross Equipment v. Farrell A3 4718 wojjshes Alofe g
A wizQe) A=ERE FUs] AfEAe ol Aolojok For} Puys]
a7 Zshit.

e} viaeQl AL Alekol A 670 ol shAlzh AT ¢ i
dol A HYsAY B EEFS wEHAY sHglE FEe 2E 52
WA A st 718 dEE F& A 53] ulEle o
H3 Aoz o)z QA% HEA] digh A2 dE AYA)R] Y= Rt

A
:2

18) White Cross Equipment v. Farrelf (1983) 2 TLR 2L
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k.

M2 o] AN wlieple] ] A desigohd FAb of| EA7E
AL & Ae AYA A5 5 AN, /18] RV e SHAREG
& AABIALER o] ARoAE miEYH died T PR dEdes

559 £50) YYAS 1N Ao BT uele] 298 A4 gkt

r

Wt Edmund Murray Ltd v. BSP International Foundations Ltd At
719 =375 Tujshe Ako R ujxle] EEo] AekiA PAGH 5H
23 FYPshed Aol 5T Aol BAZE Hrh

o] AAANE wieQlo] |oljdt F-Fo] AFAFYo) Rebela] g AoR
ST A7t glovt dAAe] Aol EEQ siatE vkl Ash:
A 258 AAstAY skbE B |E siglrh. 2y shdle EEY
FAG Bowke ofAsty et £ Ee HEZAE o|ZLE diAstn
oi=Q1¢] AAE wiAY 4 & A 'BA7F Aok

HYL Ak F AR QAR F5¢ +59 FHEE M Aeg B
ol wiQle viqle] wiAHdE Agshe Adxdel Folstdtizs: &
3o B BET B AtET RSk Fe 18T o viedd
o] Wi AE Ak AL ol £ & ok BAISHY
uptA] o] Ao wiERle] EE2 PAH R BAFHOR SGAY Ao
Aol tigt figte] PWstnz wjflel HFES wiAshe AL o]
& ZAog AASrt
o] F AoA] AEE utel Zo] FARRe] Aloto|q HAH B FA
Hog wigle] @eE wiAlshe Aol AGHEEE S5t A& A
A9 RE woshe 22 dids] oz dojch Aoke] P4l AT A
oFgAtAte] BAls AR A28 4R Rgstolord EAREHE 4R}
7t Restolord $1AE o9A H5 #8288 AdA ™S B4V 8 AeR
Helh,

Trd Alek] ol FAATL AoFe] UxkA Aol diste] FASIAV R
H ZEZ2 AGE AAstHL ool wixleA LHog {7t Y&

© ox I

IIS.!‘,

o)

5

19) Edmund Murray Ltd v. BSP International Foundations Ltd, P.D.N. Marsh, Ibid
p.296.
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& oA HERE 1 F Aote] §uA ARe] BY WU BHS
e e ofle et

a2 el AR EAA QA el R vjele] Aol
wigele Age] ojx7} glo] MEelA] AdHorn AT AtzAL 48
@ 4 ol QQche ol Bws] AkRAAelA BWalA 23t Ates 1
ofo} & Zolet,

JEAT olaF AckEAe] BAL AuAEA el HEAH 1719
Aot AAEHE Aol HEEA 4w, Aokl F AR Fa AR
AEIEA QREE Aok GARAR Fgdrt

Al
bl

e 12
S,

S

2. oA

ZFroMe d=9 SeEANRAEN 22 ¥ e ZEAdRA &
¢ W82 st oigt AE7ket BIRAETE Atele] Alofe| HEd HA7t e
Alete] Eazdge] Bt g0 I3 542FoR A msje] P
ot g2 g opET Q.

olF ol go] WAE| HEHo|n LdH A9 ikl BE T
Ak w2 v B AvRe] Ade] Bste] thg Al 7HA d%
Al =22,

@ FRIIEA vizQlo] Auat E
HARTAE Flshke A%zde 7

@ AEhRA wxEQle] Aloke] 2Ae dPHos WA Ex 3T H

-{nm

5 A= Agxde B8
@ AEZ7I2A mikgle] FFT EF E& AH|IATL S5AF Qg ) wigelo]
Al 81-8E BFE PASHA] ¢k ”HECﬂP—] HEZAS AFotA] g Agx
g 7R
LA MY HHEY v B AUAE B 95k $YF

20) Law No. 78-23 of 10 January 1978.
21) Law No. 92-60 of 18 January 1992.
22) Law No. 78-464 of 24 March 1978.
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9wzl e FuA 289 mEAgxANA fot 2 A 71 $93
78 24Z2E HASIES she WAS o|FA HAch

3 A =2g2 YYEL T O 718 AN =dch A, u)HEs
(non-professional)o|2te &olF Wikl o]9] ujglom AR oFolet
MY BEdAde didoAz vHES v de] g sk, &
A SAIAE B AEA A0l At HHE2A djeQle] F9et H A}
o7} il Aolnz o] By o] BAZ} gl ALE Hotrhd

A, oiuiAeRS Fele] MEor gfstqct. Ak Bt W ou]
B s = @40t 23E IS oiuiAetelx @4ulst ojmlg F
Holztil strizte 11 FH& AdfolA EF £ gl A2 Bi ol A
Ae] oAk 2 QIASHEch2 ] ofegt Aot s|Ee] wtEhA] WY
2 et HeEel wE ZAHoE AGUES st EAXF] oRE
AAsty, ozl sigdcts Hosd B Aok Fart e

o] wefle}l BAsty SetolE WEE IS AR viniAIte]
HAR & 4 AT @ F Sl E AW EFA g A%z
% AelA & 4 e olfE SEfel=E EASHATEE @Al
Fagh Aelo] Y& FYSHA] Eohz T ul Aol wAEG L & 4 gl
I B9t} 2s

3. =d

=9 HYdME 1970¥d] 2712RE BEAGZEAY 54230 BF =

gho] AIZtE|Qlrt. B4l BT BEEANERTS dists g Au|AoA|
+ Bl Algkel A Fad AL oY) wiEel AHAL vlET A
AR5t BE A HAdE HYo] 348 4 ok Holrh

2 5 mEAkeFHEH(Allgemeine Geschaefts Bedingungs Gesetz; ©ls}

AGBG=} gth)e] 19779 49 HESA o] W2 BEA RS ojuld

23) Cass. civ. 1, 28 April 1987, D. 1987.
24) Cass. civ. lre, 25 January 1989 D. 1989. 253
25) P.D.V. Marsh, 7bid, p.300.



SRYACNA g4 9o bE BEAGEAY fEAC Wt 2 7

wslo] Holstint. BEFHE BEFTE FHISHL o[ F ARSI AokE A
dshe Ae udich

gredo] Aok gAkA} Atolof] AEA oz AkAY ofte FAHT olE

Fpo 2 4 ot MEder AgxiE Fsiirte A2 AGBG
o] Aot @) Aoke] 7t AR Aderne] £3 e ¥EE ¥ 7187t
AGets A& Lfw)eict

autgozl A wEokge] FrhiZe] AU WYL olE
golof ot Afergor B2 ghon, FARG Ao 4R 2oME B
FOFPhS AMESIT G AL Foldl o FEE AMSIAS W FE
Ako] AGBGE] HAol Hojuhx] erhd e ol faT A2R 2ot

£ Aol NE Aol W) ot Aoke] A= FAH =
EE ACFERe BT 24 5% e SEASREE €98 £ A0 1

gt 59 z7o] ZAVGY oS 2Fe YUEEEA SH HH o
E S¥aAT Uzl 55 49 Bdsl SUxde] duxdd $4
e oz,

gl ojuff mimelo] mEokEo g QOB Qe weh ANzT-E B3 Al
ofefl ZRAFA] Rt AAR wi=gle] AeEe dgdel A=sHA] %
oty mfmole QI:EolR fiute] tift WAzAoR HFAHYo] YSE FH
g 4 gl

Eo] mimele] mEAAM ] LeEE WgoR AFFAATL A1) BA
2 FFE G Wgoltte FEAGAY] 2R “AgArt AHe
2 gofstA] 2 Adolle AT F4HA] get e We-E 9
o o] 22 FES AcR AN AR FEHAE FAI} Hrh26)

Jd ofE 9ol BEAGZRAL Wel HFY gl Aolold Ak 4
YR olZe] Ao 2E Aoz AAEA sHA Y= Bl ol
BHEY gl 2702 Aote] 285A] e Aeg o

T AY T a5 ATtEA GurH] gAY FeEw Alkd
AAE A4S 2 B8] 2 SXR QafE At 21E& Holokd A
ojAIRE, ARt AM|AAH AN o]} L FeE HEHA & 4= AL

26) BGH (VII ZR 226/83) 31 October 1984. [1985] DB1014.
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e E°1 AGBGE] 114E& Wshe A2 EE FARL AlobAel M3st
71742 4= hdel dele 717 digd olAE AFSIR she HEY ¢
© W8ol Ackzher mEntd JUs] A% Far} ek

ghdel] BExAe TR AAEAL 840 4YEEE S8 HF
e Zololop gt EAWY AT Bt YR H2 FHE AEof
EH717F glo] ¢ & Sl By A7 o] 2342 WA ¥HE A
siet 2oz ZHEEo] A% F B FAF AR B 4 ik

o|AF AielA FAT £3HL oPlshs 2UL AGBGe] we} Ao
o] fRte] siFsteg FAITE) 7oA FAT EFHL thy F 7
a0z wagicl

@ BARRE Az7o] Aofel ZEH 2R qute: B, EE

@ BARRE AFz7o] Fdie] 712A ARt A oRE A &

e AHEA & d=E AT o
d& W 3Ao] AFA FHIIANE ZESHY 2] Heor 277
ANZEE AR 24sAHE Aulshe AZEe ARYY QiulE ZR B8R A5t
of BEAGEAE HFUHE o)l AddAAH 9 et sigeict.0
a8 o] Agole AGTAAY] g2EEoldt: Y dde] u
g a7t 2 4 Ao
@ Ak oFg71¥e] wtad F ojFo= vl A Ao oy
HigrEldes 71 7|k 5ot 8|8t E she A BUYIA =R
ot st mikdlo] EALE J=dR AT Qkskr] gt
AiEe Aol ek Ert wEtd BF A=Y ol mikgle] 65
ol AFEEUE=Y NEE S8k AYRAL FAr} "t

@ ST ol glol Ads dPHer FHishe B¢
AckE 28 Wiz 2o B olf7t ook gk =Y AlorHolA

27) BGH (VI ZR 195/84) 6 March [1986] DB 1519.

28) BGH (I ZR 135/82) 30 May [1983] RIW 872.

29) AGBG Art. 9.

30) BGH (X ZR 75/83) 5 June [1984] DB 1719

3D BGH (VI ZR 276/83) 28 June 1984, [1984] DB 2341
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r
r

slgste A% Faazdd & BAsil A%E FmetA sk A=
AdigelAl ARE A& + Qg =2 A AR A7 TS
etz WA AigelA Faoe FAIsteloRRIt:2)
® A} g AR Bojsgo] HHor AXHA W FRIA
A 0] AFIRE olFsHA] b AL oludt Aol FHom 4
ool AtS olFeA] Fe Aoz AFT # flev: 7L olF
BAR A0 Ak RE olgstA] ¢zt jehd ofo] gt AFH
& A RE o|FeHA] kA sk BARTE FEsteof ditt AlRkE
A= ffHE d8HA Btk
el gt s B glol A 271FRE 85T ke 7
S A% z27|FRE ST A AgdFE WAL 27|F
282 WA AU AAA &4S AdielA Faskes A2
golc}.34

o 1|

©)

o oX

@ A" &ufidHA(liquidated damage)©
L R

® FF29 ot v AL ATstAY HAGk= B¢

@ JA=EF9 FAA siAte] tigt RIS Aol 3% 71t
o 22 717te s ool 3936

® Aoz gAE FEITE GARPT YR gEche F93D

© "iiAlet B =FA A FAA GRS ©hE s d-E A
AYr AASHE 7939

olAE GARTL AXsks EEAGZAY FE4E B o A He

—_—

FHor dEHE ARFdE

-

32) BGH (VII ZR 247/89) 0 October [1990] DB 2367.
33) OLG Koblenz ZIP 81, 509.

34) BGH (VII ZR 296/89) 10 October [1990] DB 2463.
35) BGH (X ZR 97/83) 16 October 1984 [1985] DB - 222.
36) BGH (VI ZR 152/84) 3 July [1985] DB 2556.

37) BGH (VII ZR 292/88) 17 January [1990] DB 578.
38) BGB Art.463, Art 480(2), Art 635.



82 THSIEHYRL B 424 (2009, 5), W1 BEEEH

AR RE AAAE JYol WYe] I REAS Bl T 29L
SOl AASAY HERA ustE AR Bd AckitE 23
Qltke el Qe

o5d 5] AMREHE EEAGHE I AlFto] FRoA 4Hd3ste] ol
o} AtEstR el Jhesidlel wet ufalel Biste] Afdid £4H 9
2] Qe AR B ARge] BEAGRAE E8ote] A4EY ol
g gHsk= 204 It e AR o A9Ho] gl
oog iz B @iyt AAlslhs BEAGERAE 88 2 del ¢l
t}.

aZA9 ZEAGRAY At FBA diste] gl A
AL Akg dhshed BazxolATt olF A dvtdAoE7A]
A= ¥ A 2o

olefl sty 18M1717H = G HEL FH9 Ao distq EF3] 24
2] k=, esdd AFFARRE Aloke] 3ol tiEt o]oE A7)s
2] = g I AR BAT Qe ALR B Qi

ohit GARRY] Aol A Aoks HAT 4 AE AL FPA Stoltd
3378 (ust price)& BAT] ok FHT EAolojoF Tt

nFAHE g A diste] Eoh 24 Jdes gy 91‘"% =
A 92 ta B3P Fdo] ot AtY FE oldsk AL
oFFALALe] Ao)g4e] EAR Eroth

naps Ao A FARE 419449 AR Aekg olfd AL 73
st AT, BARA Aleke] o] FEsta o]F 48] ol WY
2 FARLS] Ak RE HAT dgte] ok Ert

£ HoME Aol AL FUigh Ao RN AFAAte] ojFe}

ol ofh

39) BGH (VI ZR 4/84) 24 September 1985, [1986] DB 480.



AN BB G uE BEAGZEAS FaACl B &2 83

AW YBAY Wk A g ol Tefste] R gtk of
L 59 Ackiy Qurd AHY B ok ARIYels Rofshs B
S0 BE ARAF AT, AR delgle] g 2ARFY FeFAL
4 5 2998 Zgsn gt

A7) A vioh o] WISt ui4l BRI $RT AAE 49
s Sise Z1RdoR FWAS Aol Ak el AH BsHE A
olofof Sk A& S Mgtk Tt FBAY AHe 49 74
W 2oty 540 et g HEHE o2 B

olEidt AEL WA ABHE fUAPIIE AEHE Ao B 4 9
AoU 1 YAL A B e 4% A 84 It B
HE AolHe B & 9SS A% £ AL $ie) e Foo] nr}

4 288 & A7E vidr




84 TESMTSHITE 5 424 (2009. 5), 1M BEEER

Byung—Mun Lee, Regulation of Unfair contract Terms in English Law,
The International Commerce & Law Review, Vo.21, 2003.

Ghestin, Jacques and Martin Billau, Trait¢é des Contrats La Vente,
Librairie Générale de Droit et de Jurisrudence, Paris, 1990.

Hugo Grotius, De Jure Belli et Pacis, Vol.2. Clarendon Press, Oxford,
1925,

J. Beatson, Anson's Law of Contract, Oxford Univ. Press., 1998.

P.D.V. Marsh, comparative Contract Law England, France, Germany,
Gower, 1994.,

Patrick Atiyah,, The Rise and Fall of the Freedom of Contract,
Clarendon Press, Oxford, 1988,

Reinhard Zimmermann, The Law of Obligations, Roman Foundations of
the Civilian Tradition Juta, Cape Town, 1990. V

Weill, A. and Terré, F., Droit civil Les Obligations, 4th ed., Dalloz,
Paris 1986.



-

Tk ATl 85

SN BB Ao T BEAGEAY FEAe

i

ABSTRACT

A Study on the Principle of Equilibrium in Standard Terms Contract in

European Law

Kim, Jae Seong

In English Law it seems that it is essential to apply the principle of
equilibrium in the contract, however, it does not seemed to apply as the
general rule of the principle of contract.

Especially it seems that English Court didn't pay attention to the
principle of equilibrium in 18th century. If one of the party do not appeal
the equilibrium of the contract, it does not make any difference even
today.

However the Court may cancel or withdraw the construction of
contract between the parties where the principle of equilibrium is damaged
by fundamental problems like just—price.

In French Law it seems that they have more wide definition of the
principle of equilibrium. The French Court may consider that the
application of good faith is the performance of condition of the contract
between the parties and has no power to relieve of one party of his
expressed obligations or warranty.

In German Law, it seems that the principle of good faith is fundamental
to take into account interest of the parties. They may agree to supply
information or not to interfere with a commercial agent regarding

performance and maintenance of the contract.

Key Words : The Principle of Equilibrium,
Standard Terms of Contract, European Law




