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EEE diQlo] Sle 7R FsloF gtk ghtie s EEQIEE &4
A Qg dof SRR EF0] EE5E T uidlo] tiEE AFsHA dot
H EEUE FAFY FAolEL AdEA] gerh) E3 259 de-g
ujxglo] Slslr|ziA|ole ARt AlZke] AgEDg Hejo] Fx|Ql Al&4et
A7 AolA BESBH dEgs3e SAo1ge] B4R oA "t

FAAAA L AAGE Agolnz 11 ol upAoA AT 5 g ASol
A WA FAGASE 1 J3ust] wel 5] Aokl Fuigh
G A Hol gl Aeke] E&AAIE FeujstA] HAY, 4R/
A G713 gFojddol ErbsstA HiE ASE AT 4 o

Azt Aeke] Bajo] wi o|f-g st g2 Aol sl Friel
M Aksite g, qEydde HFEolgez Zzt 1 g FAska 9l
ot AFEolde YAHez AFEAY AWAGE 1 2702 3l o]
A, EgtHold, ojgEy, AR 5 ode 43R wEst ZZ 1 |
g gejgich ol Hls] ujgide] Akwke BE Eolge 58& nE
s Mo BA Aol 4R g ¢ HYE At ols BE Aol o
sto] ARA7 1 olae BAGH= Aog BRI v RAE Aurt gAlE
A ofgt Aol Ackgto A @A A Eafupt-S QA Aol 7
@slrpn KHr) wjgolch ofgh AR BT HAE dolrlis ARl 2ld)
olgfo] Walld Lol BV T AAS AAFT Lo} X Akt
o] g8 2BA YuHfundamental breach)d} 12]8}z] @ ALy RS}
o] Aol tisteis AiAEE AFSHAT, T ] disteie A AS
SARoR AAskA] ¢l 9lrh2 '

S FAGARS At BEE AYATEE, 7EA(1988), ¥
(1999), ©)¥E-(2003, 2009), o]A4(2002), AZ22(2008), FH=(1999), st7%
#(2008) Fol e, o] APAFENME FAEZToviA ] o7 4
oFQlute]l tigt A, SR HA; B CISGHE] tixeldt wisele] FAA)
T8 FHoR AT Ao v, 2 AFolMe v FANEE FHLR

D ot Ee0A49) Rg 2B EE AFshe Adut viggle] AR Uk
8= Aol NE EAlolWo] o F\ATHOIFEA, THIEFG O LIS, | BT
jit, 2005, p.79).

2) MAA, "SA ARG, , &AL 2006, pp.125-126.
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HlE RS gl Ao Aoldo] gck.

2 7o) AL Aore IF Ft AU YA LojR AR BolP

3 Ao Ao} tis) dnjo] WAS wlTEAST, £3F TAALZY] o
il

AHAQ A8t olE FANESY HZ FFS 2Hcke Aol o

I. Aore] oot AgkEolge] digt FAsa

1. Akl /g

(D BF3HE AT 39

BERA Aloke] Aolof dishAlE, @ Hol AAlsks k&3, @ el sf
AT ZAE 4 e I4FE FUsHA ok ozt T & IS
& T2 L At gle Ao] A FHRAL & 5 Uk

n)=2] A2xF A HAE (Restatement (Second) of Contracts)? H|1Z(A<F
9] Ao elde “Afolgt shte] Kol 1 It tis] ®lo] A F

3) F. Pollock, Pollock’s Principles of Contract, 13th ed., Stevens & Sons Ltd., 1950, p.1.

4) E. Peel, Treitel's on the Law of Contract, 12th ed., Sweet & Maxwell Ltd., 2007,
p.l : J. Chitty, A Practical Treatise on the Law of Contract, G. and C. Merriam,
1834, pp.1-2.

5) H. G. Beale, et al,, Chitty on Contracts, Vol. 1, 29th ed., Sweet & Maxwell Ltd.,
2006, p.1.

6) E. Peel, op.cit, p.l.

7) 19798 A2RAFHAE §144 ‘A Z(Restatement)’ o[ v|ZHEAD} n)FEHY Fa
2oF F W g FHoR It of d9g BAR Aot W o o] e A
o dside 2 W82 HESt Fa5f £39] Fejde FASHEA FAMIH D o)A
z29] ez At dWb(comments)T A Gllustration)E FES AL =3} A
ofy o B, Wl A%, IATAE, A=, £54, dEd 5ol stk oA
2 Aol opEE dUsiAle HU@iozA ] a3 gAu, AN E Fof
T A3 QgEo] I A A4Fs] oo, T9ud,, dhdAl, 2003, pp.84-85).
AokHo] sl 19324 8% 2okl Williston, SHxAel Corbind] <J5t
A& ApHA=o] ==, o]oJA Braucher®}t FarnsworthE ZQMI2 3t A2z} A
oFHAIE0] 19790 541, 1981de] FRECt @A Aok ool e A2abrt 24
o] Zo] ¥ QrHErhdek, IkEFn, , B ABdikS, 1991, pp.727-728).
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stof, old YHIZ 1 olF& IFEAM IAsh= S TR Hol rt
o ZE LA A (Uniform  Commercial Code, ©l8} “UCC™®9olgt gith
§ 1-201(12)e|lH= “AleFeld fejet ¥ =s UCCTT A8He ME2 ] 9
sf Ayt RojEle FARRY] gej2iE PEE A AR AAE X7
o3 tha ohE WA sk Aot

=& HEIP7T Agolele 78 AREHLER AMESe A-Sole WA A
gg 7, Hojk oy ¥hjor ¥F &S UK &) ou|E AR
HI Aok 7)eF &9] & 4 e HAARA Aol WA FAFe] =
&S WA= AL & Aok o] BAY UL ol B A A
oot A= Aol Fnie EAA AF AREEHIL JYrh10 T o
BAEY AeolF E1 ARgol dis) “Hol AlekS FAlste Ao disiMe
72 ole(RiF vk HAR WEZH= Aol s 2ol ZAlEE A
olgt K Q17] wiEolth tigt AYsHAl: eFgetAl ¢ARt L8iE zefst
= Aot B Asfje chi) 1 ZARA HYe AR AdAAE 2
AL & o, EF ZAANA F&ES olPstes: FHohe A¢E w¢
TEn gitdoz ¥ Aoolgg AAR ZAT 5 AR, Aokeiute] of
8 AeTEE Bojste Zo Exclt12 o)A Eofuld-Z A LAY

8) Uniform Commercial Code Official Text and Comments, 2005. UCC: dwrao®
nZ2EdaHolel WYEY oA ulE ZHRe] AANRE Tugtsln FUslr] sl
EYFAANA LS A=s)elet S PERSE FHog =Hol uESyEstEEe] ¥
S doj ZAH EUFAGE WSt} njFofAE Zhpo] YEo] glo] AAH AN 4
AdE & of 250 dage] 2w AAsA) Bugtez Y=ol 438E E7t
A B4 w2 E IR oig] 7%t XA o] UCCE 2EHegA A
okgt AojtHolAt&, AAA, p.29). Exf HAYROIEEIE ISt BE FoA HHY
sk AT, ZEkA o] Aol gt FolRofuEute AW, AeH ¥ A9HE A
s2] g2 9loh

9) A. L. Corbin, Corbin on Contracts, West Publishing, 1952, p.5 ; E. A. Farnsworth,
Conrracts, 4th ed., Aspen Publishers, Inc., 2004, p.3. Aleke] Helo} hafAli=, R, A
Lord, et al., A Treatise on the Law of Contracts by Samuel Williston(Williston on
Contracts), 4th ed., Lawyers Cooperative Pub, 1990, p.1, p.4 ; A. L. Corbin, et al,
Corbin on Contracts, Vol.1., Lexis Nexis, 1993, p.3 FZ.

10) H. G. Beale, et al., op.ar., pp.3-4.

11) P. S. Atiyah, An Introduction to the Law of Contract, 5th ed., Oxford University
Press Ltd., 1995, p.37.

12) Ibid. : S. A. Smith, Atiyah’s Introduction to the Law of Contract, 6th ed., Oxford
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B1 Qe oA Hggt HHolgr & 4 vk I HE 19
2 A2z AlePiAFAM= ‘7}74]‘—"”0] A olFhE w1 *]'%5]7‘] &
o, 1 iAol ®o] FAE $cH(The law gives a remedy)’ =
W& AMBSEL QITh1D) ot o JOH ARt = o5 1 9] EHOH
Hol BEAA A, & oF9 EAA oS PPstAY &t FAE
Fofsk= AFE “}"}Dil el ol AR RF FAEA g 4F
g ¥A ago] Hor= oRE Uitty £ 4 Qo4

AF7HA] Akolzts 2ol tis) ¢Adsty wET 5 e BYE WY A
o] glth= A Fastrtr & 4 AL Sl ERa 5l
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2p AP S xep Zol :r"xﬂ 0}‘:}% AAAQ
3 Hopzch IR 7|4 Fa% Zé% Hol A #
17kl gk Aol

o] Hell dis] A2z} ATHAF Alxe] 2F, FHE, AAofl= g
ol k. A I E HEHY ‘it FA(meeting of mmds) =
Mde =QPste lem 1 YAt Aok ZEdejete AWE UARHID
gHoz GuiAFHA e T2 JHEQ “FEdi7t w2 consideration)’18)

University Press, 20061XE Zr¢ 13)9] B33 A4 AHA =] ok

13) Restatement (Second) of Contracts §1. A contract is a promise or a set of
promises for the breach of which the law gives a remedy, or the performance of
which the law in some way recognizes as a duty.

14) HAMBZER, THKEGHR), , HHER:, 1997, p.325. ‘AT & Qi AleFolst Aok
o] oA AAA)7E Mo AMxste] 7)o AL T 5 AW, T Ak s
A7\ olele A717) gl PR DET 4+ A= A Yakk

15) J. D. Calamari & J. M. Perillo, Calamari and Perillo on Contract, 5th ed., West
Group, 2003, p.1.

16) 059 4ot Bolehs B9} Bol 4SS AW, 1 ABH B} EAjehe
A2 ohith o) dda) AAdiEAetE BHON +AESI St o) FAAL
a5aE GAROlN A AFAS Asel] g Buolshe ejulz AMgH,
FAHoRE waA Aol ofg AAA B, Al A, ARAL A,
AARE] BAZA, A2loh Wk 0] a1 FA02 sjo] ANl A=HE A
Hoz A W] 99 SRR At ARwee] onlz A,

17) P. S. Atiyah, Essays on Contract, Oxford University Press, 1990, p.12.

I

ol



38 THEBBW, H 424 (2009, 5), 1% HIFHE

o] gloed W FAE Hojotx] Rch A2at APHAE AT71RAE=
SoiZtngoldt Aot I &It wEe 7oy SHAY] &3t wgo

Folgh o] E= offolntal st ok ATdiZtnd- Aefe] FA
2} 2 gutoAgt gElE Ao] oflel AHF BEsl AT UZtuEe SE3)
of gtk olF JEoFo Yol RET ’% tﬂﬂﬂ-é’%—l & n¥EE
e WEA AAA-gAHe R ot FEE ZHNE 7FA Aol 47H
v A2 oln] gARL AR Fi e irbt ‘?:1"—1 oA Aot B¢
= FHESH AHETh) EF G tiof ofF AT FojstR] ghow ¥
gL I8 & glon, & {3 Aol glod Aofo] ofn AoPye] &
g mgol Stk Asiz QUArh20 & o]l of%o] spr|EERte 1 o
off g ol® dzdiztadoe]l EAshs Azt obd & Fef &E WHeR
B35 A dehs %ol & 4 Qvha

“
€

l
L

o 2

TRLE

@ Aepa) o]

uHoE BEY AW F EE AR A7)9 F 59 el
of A b= A TEE BAYLR Hol e 9
Ath2) FPA hEele] 2RO ARS sfgelALt vhele
oz ARG & ik AL AFE Fas of A% uﬁzz% Eapy
£ 378 + Uk

18) o}2 AEME ‘eRlolety WSt Yevangidt, 7 AN ZEIGE, , ANE,
1994, p.16), consideration®] 7§92 FEsHA FHSIT X] ooz i ‘A3
7t olgt gt

19) ol&=&, HAA, pp.279-280.

20) E. A. Famsworth, op.cit., p.4.

21) KEOFLE, AAA. p.16.

22) gujgolA ouigt FgolE BE T AR AFo] A A Y= BE

= e AGsA 7“]’3?;} 4 Qi =Hol QITHEHAFe] & (perfect tender
rule)) Ad=xol Malel Bowes v. Shand AZA([1876] 1 Q.B.D.470)e] 7IQlele= ZHeow
w0} Qlct. u|=Rof A= Norringron v. Wright AFA(115 US. 188(1855)3 Filley v.
Pope AF7A(115 US. 213(18850¢) w2ttt o]A2 UCC §2-106(2) & Comment 2]
A Agstn QleHrnt BedEe] Feos HEHA] geth. AAzE e &4
B Ao, F49] A%, % HESI gAY v 70 Aol HE ALt
1= 2
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ACkE olshs ZARA F 7HAE 2AERD 3, A%E AFske
F BARN AoiAl o ofojo] EAsteiop girt. AT 7P oh ©]
S TRl A8 Aoke AZstr Jon olRL ARoAl] A% B
o] o]foj2)= FAHANME uwd7HAlolct. A, el BAHAHE AT A
ojct. Alotolt df H o]F& sutshs wBAME ) AEH= Al
o, oA 2AFeR 284 a4Vt EAH Hrh o2 8 BARAN: A
glofl o7t ofol 7] oo A WAT THsgol e Ae s|w-2Hst
of o]Z1& Hagoer stof o]og YT Tl ¥t olE s Abd
of A= APFFE FaHA shol 91l AkS AFsHA B+ EF
o ZAsY ] BHA B S Hoh AFsHA BAINT + Us
AL Fofl AdS RHEshs Aol AAGH R Hot HigAstH, 24 17
g MRS Bl HFAor Hoh & WS AYsH FAF] ot
HAZ F GARNA oldo] Aok EF A & GARPE AR A
o] EE849 W7HE WUlste olde RSk AoE2H olFolin. oz
Ao AHHez FFO n¥el o) I 7HAE Bt B4 Yrishe FAAN
A 453 He Aolnz Anpzoz Aol @A wjio] AdsA Ht
A AeIAE AdT FE9 dxo o &9 A3 o] e
bz wetA Aol "ado]l EASH] Hrh. Y Witz Ui Aehyol
Zefel oldg sk BANRE BEsH] gew FA] ool BN
Ao FEE Wl et #YE Ade] &Her B Ag A
SHA k2o APl oo Hi 5)a% ARSA Aee] a82Q] wEA

€ ST AL fxshes A=2A 398 EAGior & Aolw ol5 A
= Fe] n@ARE HEsh= Zo] Fasteh weEbA AH2 GARL o]9
= H393k= Wyo] Sask "ok

0.

18

23) tETEERE, A, p.19.

24) ot AAQ) AgAeA gt dEHAR QlE] @rHegE Fg4ol ofd ALE
SILHR. Cooter & T. Ulan, Law and Economics, 5th ed., Pearson Education Inc.,
2008, pp.220-221).

25) D. Charny, “Hypothetical Bargains: the Normative Structure of Contract Interpretation,”
89 Mich. L Rev, 1991, p.1815 ; R. Cooter & T. Ulan, op.cit, pp.217-218.

26) R. Cooter & T. Ulan, op.cit, pp.218-224.
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o= AREE ek FARTE A SHA AR G ol WAt
HEo] o]y HASsHI st A4 AR difez AE nr|gh ¢
e Aok 179 o fES o]dE WA sk Aol FWsiria &
4 ot o] Hofl disl v|= Yol WA Murarka v. Bachrack Bros., Inc.
AW QlojA Hobite] ojufAeto]l AAE =T TRl o] Aok o]
812) il of2 uieQloflA 46,5009 2] HAA woljstct. o] Aleke] w4l
2 QzoAe] Amufolele] 7]xgt &duldS Q7S BEL FEFY
sto|A] ujrglo] uf=Rle] Auufe] SJALE FAE-E Zo] FHHA g ¢
EF0elAIre] fute] <Jgt &2 ARt woitAs EE0] dE
Elojof & wje] EE9 ARTHAC] ApHoletal st Apuridef 71xg o]
gPolee] F4=F AXSIICE

a=y EFo] uielolAl EEooF stk Estl Fe 52 9l
A AR 46,500€7 v 71HoR A3z A ARAEH, o] ARelA
o] A7 1 AujriAoleta Kot AnHoE RtAt 853 o]l
D5 gzl Aol Hct o] Tl AkE w8 AFE JASA &

£ Zolekn s4sier & Aoltk

2. AlFEoIYe] ot FAT

ol AR A BH2 ARl digh F4F olgE AASH] A A
o ofrt. & AFANA F&5E& A71=F Fasks Aol otz FAREO]
AGBAE Adshs A& FAske Aol Aok & 1 512 st Aok
< AT & e WA= gl Jrh2) T3 Aol g Aok A
AYFE FWste A Yok 234 714 A7 He A2 Aol
3 2 AR olfe ZAME ZAolEhd AFslop & Aok wtA A
PR ATe] Aepte] o5 BAA £4E 9 EEF sjor & Ao

27 E. A. Famnsworth, op.cai, p.730 ; UCC §1-305(B. Stone & K. D. Adams,
Uniform Commercial Code, Tth ed., Thomson/West, 2008, pp.118-119).

28) Murarka v. Bachrack Bros, Inc. 111 ESupp. 295(1953 S.D.N.Y.).
29) E. A. Famnsworth, op.cit,, p.730.
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o, B¢ 1 gozne oloe] B 4 9t FAMES Fug Bast ek
Z ol Ayl olgelole] wpyRtatd 1 ol HYE WARTHE
& BAYel Weh FUSkT Ake AAF 5+ YA Bk & PAAAE &

& 9 MR Bk oA WA Aol ZASH

(1) o33 +4

Akl Eelle] aelomA GAR; 42 AdigelAl Aete] 23 wE
olgfE e 4 Qlvh et Aol AP0 g ofstA] g Aol
APHEL] Aol oo 1 Aol EAEY olf dnHdM: ‘BRI
(specific performance)’3Do|gt1l g}, EJE FuioM= £ofjujds 85
Apgog sl EolghL ufe- JejHomrnt q14sto] gt

FIRE B0l Jig-e mix=e SAEEQES dish migglo] M
T e BEHAY BYEA HAgEHA ged ols WY AT
EA 2% EolPH LU PAL HAHoE HAHQ o] Y=l 3
32 dutdog = HAL wjufArE Aol EAolge] wAS W
2le AL IS ¥ o ufe AgE Aeogt 123 %Ed-E v
k. of2f’t EXoldimA] tigt HA] Bz 19799 F=EE N (The
Sale of Goods Act 1979, ©]|3} “SGA™=} sFch33) A)52% A1) FA = o]

30) slC#EHE, AAN, p.62.

31) “specific performance™®] W<leo]] & w2 ‘ZAo]s) ola}y. Mgk ALE: Y-
g o] 2 9y 38929 Aol st YL Aelrt T 22 9y
o] ztolg FES| sbr] g8 EAFoldoz HAYAY T TR “specific”E EFLO
g oy 2o Fur FAo|goldt AR o|FAHTe] S5t HRATE 49
Z o|gstA] = ALl A HAE Y AARNA FAR oA e W3
O Hof UrHRIY A389x). ApFolPo] AR o]FjxA] of= o] HAYE
Aol o Qlof ARt wE &M & S UAchA389F A4, A
3952) (A%, TsEe] A4w{ol2-wel-At, , AZAY 2005, p.744).

32) Lamare v. Dixon AFA([1873] LR 6 HL 414). |34 EXolaiz} Aokte] A4
Lol Az, Co-operative Insurance Society Ltd. v. Argyll Stores (Holdings) Led,
ARA[1998] AC 1) ZE

33) oA 18930l Fefo Fatufufel Tt w7l WASIHo] Aokl Bt WS A

A ol AR, 1 F 545 @A 19799 el o2 oIk, £ “Sale of
Goods™®] 7%l ¥atats S olel B2 Fert o, sl ‘Egu
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Ean

At o 2 W FHolPE FEL, O WimiERY EFE WX
TTE 39 2%, © ¥Yge] EXolRWAY] T2 i8] HHsivtn w
she A2 ATStE ok, @9 9ol Bste] SGAY EAolde ERE
EE 39 2502 AEo] %I—OHE 275t FRENE FAolgo] ¢
2d ¢ A AR #Fst o] diFEHI ¢th3d @9 BHisy WY
o] HAsitta weske 9ol sior & TP Fad 718 HEHAY
Eefulgo] AR wig=¢19) -?Zﬂ°ﬂ TESIAEAY AFEA =gl

rE

01

r

Eefagol wig=¢le) FAll EFET A HYS SHolge ¥¥e WL
a A "3 0:17]*% = & HEH*U TR sjdede §E8HeR, @
e Tl viede 48 74 %i—t— 35, @ &9 5747 uf
gol Zde A ,®H911C}—E-%V1 AL QAES 858
e Brole &sfaidel ot Wi FAE EFSioha =] Hee
E4olge] e Ud 4 glck3e

3 gIEHAE A o|BRAS LB olsie] FAHQ TASo

St qlck 23y giEROME @A ojdfo] AHFslA] ke oy HLE
Qgstal glom Guiie EAolsie] 5l oig HMEHYU FAAH A%
Aarsfo gtk g14o] FolA L Qlrh.37

2004 ZFAAFAMA ko] 3 Q2] (Principles of International Commercial
Contracts, ©Ja}, “2004d @&olzt Fch3®2 ozt FAHA AP uig

e wju HU

mig'olta 2 3¢t gt
34) o]}t WHAE *o“ﬂ W2, oE, “EC Directive’d sIAHEE] cfgh wig=¢le] FA44]
Tof Tt HadR,” AR, pdl Bx
35) &sfelde] F2A4 A 71Fo] obd EXojalo] sl o {algt ATl
zje] Hlme] osf o159 PR v=iof vk W)l Beswick v. Beswick A
([1968] AC 58)°ﬂ/11“ FHAT EAGolPE AAIst it 1 QY EAolde] Kt
de Fedus =ast w2 A Tiro v Wadde/(No.2) AA([1977]1 Ch. 106)o] 2t}
36) o]#HE, “EC Directive’d PAHEE] e oy FTAA ] I3t vlw gy, HA
=&, p42
37 ARA, HAAA, p.127.
38) UNIDROITZ} 15870} Zu] Zoff 199440 T Qo] gt FARANE AT EIY
o} 19949 XL AP o]F 1047 A2 ?374]9} WA Avket 582 %01 s
Z Jlolde] AEE Ao PrHE wich 281 %S Al Ede S
Yast H2o] Hesle] “2004d 9”02 wRE YL dirRe] Y42 FA3 F 5°‘
sk oigh, digjgde] 9, A3zt AE, A, AAGE, fFeld 9 A, Ai ]
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oz 3o FAXNFARL HFHATE Urol, Az tistei= EAolRE
AAH o2 QA (F ¥ A7x AT A1), FA| dstde Bl
& Y702 AR, @ olgo] B¢l A%, @ ol Bt FE E=
Hlgo] 285 A4, @ g AR fao] AE AL, @ olge] A&F
ol A9l AL, ® AP} FF7)L ol oL aFsHA e Aol
A= skal QIvH(E HF ATx A2g A23).

T3 A EEojojAeke] Tt FAMF(United Nations Convention on
Contracts for the International Sale of Goods, ©l3t “CISG2t gthelAl&=
os=elo] Aleke] wE ofgfg x| e A =l YA elAE wigll
A AEFAE, Q=T T Ve gFoiBE FFE 4 Atk FAsL
ot a2y vfgle] ol#st A7t Beshs AAIE 843 Ffole 16t
A GrhA62z). A7 mimlo] AeFsiAlE AAe F-eetd wigelof tist
o EF9 A=4EE 838 4 gl "ok o9t Zol CISGolME AtgAt
A7} BEA o)PHTAE JASHME o2 FhHer guinte] elgE
NEsh Qich ojeh T2 o|PAT AL Ak AL EHo] AR o]shFe]
Arka g Akoldg WAHoR FAgthe WA Eol B 4 ¢l
£ FAFDo|AT FAAH AN ol @o] A EHE di= oAl He
o g}’

S CISGE -G-8 AFH 9 & (Principles of European Contract Law, ©]8},
“PECL™0l2} grh40Aq ojsig A Agkes A FAH Add4E FiL
U= gk ot FAE 733 HAY = glov olfEs9 Aol AY

gt 5ol Rt gl AHEA F7HEeHS. Vogenauer & J. Kleinheisterkamp, Commentary
on the Unidroit Principles of International Commercial Contracts(PICC), Oxford
University Press Ltd., 2009, pp.3-12  294-3& 456w, "TUNIDROIT ZAHAFAF
Alok1E] 2004, , HEAY, 2006, p.VD.

39) o), HAeR, pp.53-54,

40) PECLA ol3TRL ohl 1R8] |28 Fol 1 oBATE WA Uk = O
ojgfo] FolALt B7Hedt A%, @ ANFA ol FAEHA = AFAtlA wigh
A B8} kg sk HE AE @ ool dA 44e 71 kBt &
Aol sfFstAL AXBA 2hE F= A4S, @ HAA7E olEA7 Rl HfFak
of olREE AANE B4 AHOR HEW & Ak AP, © HIA} B
ojdel A WAL Yotoler WY Wiy AL AT Hel oJBHTE o)
o2 Fo|tiE 9F §9-102(@-3).
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olae] A vhmele] Betele Hlgolt 2AL SushE Aol Bl v
29lo] olATAL AU B 4 ek Ta ol F A A9E A
Sig UlA) PECLAF ol8%78 e ARRASL CISGY §3d4e S
HE A4 B7Hssie Hokicka

) AFsiA

Aol dist= ST Foide 9ol dEd. gdSHdME 2E A
FEolge] it FAleTerA AdAE AHsHA s eder o
B71Zke Aste] olPE UG A HARE Fo AFAY AFARE
st olfPg skA ke A& 8ol disted, GuidolME SR ARl
distoigt siAl7F 588t 20049 |32 AR AMAMG AR EEst
i Boldgo] Figh Aot sAEE JAsh=), Bolde] FAY &
o8k @ AW 7199 ZA, @ 7ol F84, @ Bold9 o5
AR, @ geflolago] oigh A= A, © ALz A5 4A 2 &3
o] E4RE B3 ATHE ¥A A1z A3 AR, 28 4871t At
Ae Fols Eolgol Frjsta] Yrizte Ak AT + U=S TozH
AFAA WS FAskL Aok

CISGoM = mimlolA] 4w BApake] Aokgpte] igt 4=et 7Alege
2 ASFHANEE dAstL e diddol AAnE BT B¢ dixde
GGG Fe AFAAE JAY 4 ATHA64z). AkaiAl @] FAPTHS F
Aol oafiA] olRofAH(A26E), ol2F FAE FFU EAHERE TMssith
o2tA AlgsiAlE Adstaiat sk A FEH, A8 5 FEd%el o
gk At FASEE o8t FAshd "ok O o] e Ere 44
ol gl ¥ A oF Ee 239 Hd2 UYL wiEdel FEs] WE
o(A27x). ALHAE stk G I HAAY FAE Wt L)
B, 2 FA7t ¥E ipdelA =stA] FHet: ofE HYS FHESHA
@A "ot webd dRAoR AsAe] axrt $A000A Fel FA7
A5 A Aot B8 AL sURhE 2% HAAE Aokl EFAAOL
g Aot

41) oPgE, “FrHvimEE A wede] FAARE, AARE, pAa6T.
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CISGel| ofstH o Qlo] AoFsiAE-E SPA}
Q19] Aokgto] Frigt 3¢, @ wi=elo] A7
o|g& A ESAY 1 7|7l olFAES
(A64x).43) AFAA7E A=A 7|20 LAY Eafjuie] o 7E At
oF FAAte] Aokt olf = AAHCHAS1Z A1), wEhA ufelo] Aok
AE AAJsHH mz=le B8-S AET RE o|FY "art ¢iA HY uis
2 tgAFolY 24P ARE olFT Bart A "ot 2 AL
EAAEE A 2olut AoksAZ EActe ASole ARt =R
£ A 718 Adzgels offd 92 vAA A "HdhA81E Al
60}).44)

SHH PECLAFS] AlFejAl AL CISGHS] AT AdiE AR 4
= Aok w1 AletsiAlEE ZEA Bolsh4d) W] Atolet: F
gt folE ARESHY 1 SiAEE Agtet lon diEHA e &g Bl
Al F7P712F AR T AkoiA|EY Fo, o7 AdAd 2 dERIE
izl 22| tigt AloteiAdE 25 1 8ol tii-E 5 Ystt46

K1 wS met

(3) s
© I
£ ATRolPe W] AE Astu AuANA SaHire FF
g F2lS RATHE 94 A7z A4 ARD). ol TR 4
of ATAY AARE 940 BHA] ol]BE onjFitt E AP Bo|
Po) AN P Safol s AT RAFS B Pa)} gt ol AT

-

42) oldsE, AAEE, p.57.

43) F7P1E Aot SASAE ot A d5HY 932 B Ao g SAGS UCC
J& gl FAoldh

44) ojAg, AAE=E, p.5T.

45) 2 BolFolH, @ B AMFE dF3) A7l= Aol Ak EAY sl AL
9] 7ol Eold, @ Eolgoz wipelo] A} J|gstad vE daxoz A
79 mizllo] 1 AFRE JANAAY 4T £ dUD AL, @ Eolsfo] 1A
28 o|RFT o FHE MUT & A FTL uA AL olch
(PECL §8-103).

46) ot £83 Aol Ay, o|HE, “GHufuf A4} wi4ele] LAA R, HA
=5 pp.4T7-478 FZ.
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A9 AL =ART} ok vlERolN dAske AEA &S Hi Y
sk= ofulE 7R ot ol2jt SHuAAAE HsFEdY] olZe o3
Algtech & wide] Welole Flel S 7H SRt Leksle (72
A4 A3Z), S0l TARE AKIHA 2ol ety xg o] &
Aoz ASHAY A57tedt &sfo dejATt AYAHE 93 A7z A4
& A4%).

@ HAeAS} LA o5

EegAgel] et QAT dA-E AT Aeols AP Q8 g
AAst(E 93 A7z A4 A73), Ea7t G offo] AT} L)
geigA]o] AAY 2AE KA 2 B9l AFANA gk it
oS WA s ¥F AT A4 A8S). ol LdHige] HAE H
goll AolM BARARES] AFZAQ #3S =Rl i8] AGASH A
ofF5 AT #FAol

St oRgtes d oA &A7BAATIE FAEhs oA
5= drtHez ke TR FARTE Y] AREA A sk
ESE BHsty] 8] B aEE AFE oot 1 YgezA, @ I
A7 B e AystE XY+ AYd &SiE T 5+ A
149 @ wjefAt et et ke ek Ao o3t Hsfe 7H 2R o9y

It rjr

b Lo

47) AEA el ol ARl Aekgolgfo] <o)l AL ojof s AEz gl
A QA &auiAtE Lot o] oAl duides BEHIPYR U Lofuiyt
9] Fofnt AHE T AFEolPor gt &sfjulidolls S ERA] ot Aol €Y
olct. it @ ARpeh AekEolgo] FAlo] 1olHel BHAYE Tk A @
LAt 8ATHEA L T AAHLAE et A Sdv d99Fez
of &sffufiAe] A HCHOIFE, A, pp.305-306).

48) ol& I8 ot ujuAletel A wsAluiacle] AleFAde] HARE: HYg HHoR §
FE9 YHEE 2HY & b A9E W= Safuidd-e sk et
T3 ACkgipto g Qs F53H= ojelo] &Rt &4 B VAR ek olA
L ‘F8F Aghtol & olgl BIHD. Harris, D. Campbell & R, Halson., Remedies
in Contract and Tort, 2nd ed., Cambridge University Press, 2006, p.65). tHat o]g
& oA} QJodin BEo] g olg2 AE olFT 4 gk FARE Hig ZHL
A}, Alaskan Trader® A}73([1984] 1 All ER. 129)o014 &A4AA7} L4 2%kS F 43}
FeE BFstn A5 7Y S BAR SR U AL JUIskA skl gEde
AF-AFo A SRl fdte] Qi st AAFAQ AFE JAsEA] @t

49) Simon v. Pawsons & Leafs (1933) 38 Com. Cas. 151.
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o358 &9t s 4T 4 9lon, @ syt &l 43S
etz 3ug &dls 35T £ A @ohs0 123 wsiAt ehget g
< AstEeA od5e AHEACR HEEAE ofHthsD

595 &FAYgRFY A7 YAske AL o] Q2 Fof o]FojA=
AR WA T Aol T18]al o7 4HtS ol ofle]] QlojA wiRE U}
353t 2|47 R 7t BuEls Aer Qet. Houndsditch Warehouse Co.v.
Waltex AYA520 A oF 300ttAe] A48 ARAWIE 7} o]l SR
Qlgtof] olgk Agro] 910153 uj4le AufAA A A 4= ek "=
AL B stHoR Sofd Ag sl el olAE ARSIk
HA e wiedde &EAS Aol o] A4S Sudlor gt st A
Hol ofjufifRo) A ZrRE ATt o] AFAA wia=loA E E&F2 77}
= AR HAAW uiele AFe AUt &R esA Aot
a1 ool ApufAerte] AAaelo] MidE apstct gt WEL A
ole] wjtE skt

Q Ag&shulg

SO AEA A Bolhol] thal] AHFHE X Fetr|R Aol A
A3 Aol AU AA S S AFele]l I Fd oigt e
7b S} oigh, A" Fgo] Bolgiez <l ofr|H &35 Fof vlFo] g
g Aol 2 gdez A 5 tHE 93 AT A4 A
13%). fioFz9] o thEHT gujglo] £ polg Hole HEORA 9
oA flobde RaEZ ohe Al o FLsf il (iquidated damages)sd
< FAE okt diste, qiEHeAE FAE dAHA FEsH) g1 dA
g 2ol st Hdo] AAs] AT 5= A= sk ek 20049 Q
22 gAF s g5 HES GET QE A0R Kol s)

50) H. McGregor, McGregor on Damages, 17th ed., Sweet & Maxwell Ltd., 2003,
p.217.

51) Ibid, p.250.

52) Houndsditch Warchouse Co.v. Waltex [1944] K.B. 579.

53) o] Ao Agtelgt Bl FReut ohet grE AL 7HAA] o= AHE wgsic)
54) ©|AZ ‘AYLH Y 22 sty AT ATHOEE, HAA, p.305).

55) A4, AAA, p.128.
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@ AR 53

20048 QAL TASGY F
R0z BeHd gt ¢ FHE AT A4S ok wet
A ogRTel el HBF Aol LS 7T 5 gAY B
A ohJsts Boldel] tistol AkalAlet Eale FRACR 37T 4
9]t} 56)

2

far o =2
o
g rgl"

TAE U= 51 A @A
O

b

I. gu] FAAEZS] 45492 vl

AU Acrginte] g WA AL 24 RS g9 F 7t
A& teths?) @A gul] FAAEE 4HHoR BEHA A, & &4
Higo] 712elch 11 olfE2A F=o A|AESt AA dFE vAL Sk
gnle] AHe HEH(common law)T FH Y (equity)olels 5 711e] we)
W A ANA d-Esta glehs®

1. gnl FAAES] dHH9

(1) BFHe] 44

HEdolg kEnkele] g= AE(10661) & Fayde]l A 3l 44
o] Azwre] #a¥E 2AR sto] AR AFHoE FFHI HHEe ¥

56) 474, p.129.

57) E. A. Farnsworth, op.cit, p. 735 . ]. Beatson, Anson'’s Law of Contract, 28th ed.,
Oxford University Press, 2002, p.589, gt #AFrfAddae]l A{quantum
meruit}E Fristedl BRSIT Qe ACGhHEL, TESRGOER, |, R,
1983, p.32003% AYE B estitution)& BEPE FARRE EYAA BRSE A
AEALZE, AAA, ppd26-427)0] Ao}, Q714 SEvjujAeks o sia
Qoo ZHEsH 28R8 st qlvh

58) mihIk, THESEIEMESE, , WM, 1981, p.252. ER HEWolehs £, O WY
A hujsEs A0 79S8 & HAAE 7Helvhs A%, © A7t vl e
He 7HFle 49, @ WEH(Cril law)d diulEE A9 A 711 8o AcHE
thigsk, THFEEMRL), , BUTABIES, 1980, p.6).
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F}59 2wt 22l (Willam) 181(1027-1087)% w2t 8 % 7t
o BEUE ZFAAAT, FUUA] ABBo] Aol £8l5te] AVL S
SANWASE Fste] TAWE W42 FAST Aok o] W 27
£ Ao AbgEo] $hd A= Bayeldeng olig ‘WRe] A B
Suroleta Azsled, wEWoltn Relol A Sk o)z e} 1447)
A AT BEY HEe FA02 sk ANk W sko] HYs
9t} 6D

(2) ¥ 49

FEY Y-S B 14417 27] o]F HFH WM IgolAY Ax
7b Faiste] el o] HEle 9823 (King's Council)oflA o]&gt R0l
gk 144171 SxF ol Hat2 i ®(Chancellor) 7SIONA A=A =H4A
th62 giiEe AFVIAIGY, 718 Aga BgRE G (wiin ] HES Fl
@A) AHGE #AE 7HAA Hol 1 & digiyte] HFsh= ARdo] 154
71l &5t 15417] FHtelle 82 (Chancery) ol @&z Adsi=
BA7F A7k olZie] tiiT HY(Court of Chancery)olgtal &7 Hoj
71E Al 7HA9 B3 W vdEE A4 FSHAY ARG 5]
of ol2Fct. I F 15A417] Tyt i HE2 I4PsloA FAHeR
ZH5A .64

FEYLY FAE BEHAAY FARA ESES] He A9 AT
& FAg FHoz g% Aolrhed mahxte] Aite] tisl Hojgtth=(The
law grants in rem) E-FH thsl, FHHAL A= Al dis) Fogct
E(Equity grants in personam) o] ¢Ich66) o] AtgolA] Hejgiti= AL

59) ol’d=g, A, pp.12-13.

60) AFAIA.

61) AAA.

62) HrhEk, TEFEEI(E), , BAA, pIe.
63) old=&, AAA, p8.

64) A. Burrows, Remedies for Tort and Breach of Contract, 3rd ed., Oxford University
Press Ltd., 2004, p.11 ; o]’d&, AIA, p.260.

65) FEEIECH, TR, , HREBE, 1961, pp.291-292.
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ol marelA 47 - RALE FHske ZAoln] MAE EAoly
(specific performance)°l™, 2= A H (injunction)o] Fch67) oiy#L
B8e JF Ao FE5HR] Gx A Ho-gge AR FHoR 5
3 ARenz Py HY(Court of equity)olzt A Hen AZA A
A= W& FEHolet R2A = o] Zol By dyYe F 7]
ABA=E G5l 1647] 271 HHSHAAT, 174171 o] P2 o]
5ol 1 F 194)7] $97kA] BEETe H4cks BEy HYY duyS 3
Bohe F3BY Hdolghe olFAAZE A=At

() & {9 T

Jevt BB FEo] Mol HAAR U HYA HFHel et
A B HAY Ao QoA FHEALY FHE Fgse Aol A
=2 Q= 5 e Eudol sith olzjgt EHEE siasty] s 1873
| HAZ2H(Supreme Court of Judicature Acts 1873, 1875¢] 2&)o] 2
8 Eg=ol THE Eol FFHYUSupreme Court of Judicature)69-& A3}
33 F9 APHYHigh Court of Justice)o] trE H-E(division)of] &Js] &
F=EA =t 2 gEEQ $3E(King's Bench Division) T o3y
(Queen’s Bench Division)oAlw 2 BHEHO] HAgte] EAE H:= ALAE
st B F(Equity Division)olMe= F2 FBEH] ¢2]o] EAZ He
ARAE Fashd HAET® o] o] shte] oA < £ FATYS B
oste Zo] 7HssHAl © AolARt, df FH] Edo] BEPALY FAA
Lo digt d3-E EEshs AARQ ZAYolA @Az Aokgytel digh
o] Aol AL HEHALe &ojulido] Hi glon 17lo] FEFH F
Az =2 4= 9ot derez FPRLe FASTEE &2 7FEHFERE 5
%= Aol EFsie )

66) E. A. Farnsworth, op.cit,, p.740.
67) A. Burrows, op.cit, p.456, p.510.

68) R. L. Weaver, E. W. Shoen & M. B. Kelly, Principles of Remedies Law, West,
Thomson Business, 2007, p.10.

69) A. Burrows, op.ait., p.l1l.
70) °)d, AAA, p.19.
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2zt Al e Ee] Weold 28 AAE EEOIUAT 19
A7T & WL Sl 3 diFE-2e MYolA ol TEHY AAE T
ST oo ma} Y] BE Fe HEET Iuve BT A3
7 A AT & FHH MY S8 oEre HdE ¥3H o s
FEE 4 QA B Aolth AuolN BEHI} P FEol BVl= A
Solle FRHe] $AISHA EoHERAY A5z A1), 2y BFHY
Y] FAolE EFet BT W AHgol B AR diFE
FEY ol Idz gdste Utk I ol APHd WiRelM ¥BH
o] 2] o] Bt S IEeteE 4FE BHSA Q7] o
Eoltt.™ ot 229 7R % FHHLY FAsEE = skA ¢dx xR
UCCY A= 2] dAHstele el A

2. FHPA Gnle] FAAE )

(1) =4 B4
S0l AEFl Hel By EAo|Re BFL ¥de] & AT &
ot Akg 1 AdxAn v R Iﬂ"°ﬂ EH“B'H ojg& sk Aer

Ol

349 FAORA AN A e AL PPk RS WAL =
Eolgolgt Ackglutato] oisl Alchhast 2ol olgsietn Washe ol
o, FAYol NAIIE st ¢ Hrkn Pk Aolme P v

71) EeRIKk, WA, pp.283-285.

72) 9= Akl WA s, P. S. Atiyah, The Rise and Fall of Freedom of
Contract, Oxford University Press, 1979 %,

73) o1&, AAA, p.20.

74)] Beatson, op.cit., p.638. 74 et 2FH (negative)o|H ‘OFFALE 8} \a;-—-
< Quisi] AdoHe gutHozn FAXFAHY 4FE Adch B “FAY
(m]unctlon)”° ARl Wele] BB oJef AMRE AU Harelo)mo] guto) xg}xg@
e 2] o] WASH HiAe ] Xﬂﬂ A8 A=A A9NE Fhok=ENH F
¥ (mandatory injunction)) 2% 7FeslthR. L. Weaver, E. W. Shoen & M. B.
Kelly, op.cit., ppd0-41 | HH3Ek, TEFEEER(T), , HOTKBHIRS, 1980,
pp.562-565).
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oflh
ot

HAe] fAo|ch.7) EFoldho] tisAlE SGA A|52z0f A= |
gt=lo] QAN olF FWHAY AT AFH sEoE Hol 7] o
Heo] e Aeke] FAH W8S HE-1=ste] HHsih woE:
ofgt o] g3t it

714 2AZF e A2 HHg Aol dig & oA AA F
7¥A) €] 7]E0] A0 AR, &Eafufite] ot FAR FET B¢ FHHALY
FAE JAAHA] oh=ct &4, Hdo] olF ¥H9 4
PAro] obd Aol A=A A Hrl & A AF2 AFA A
& AFgl ot gA 53 EX9 A5t 7R Aol dAHA] de
)77 TS 11 B70] AWHog EWSH 71X (unique value), 347 (rarity)
E 71 Ao EAolgo] AAHHE ofy|A Fad He AW B
S Zoin] 11 wete] AHde HYd &84 =t ohgr “gHHAe 7A
£ a7ste e Aot 97t Sloide HHth(He who comes to
Equity must come with clean hands)’& %4l A F-oJsfor ¢
th79 E5 Bo] PPPA FAede] FAH olfg TR AT H
27} Q& Apdn A=A Yerhio

Pyl AV ARHA e At Al 7R ERsh glchsh AR,
oF FApte gtele] A, & F FAAT o5t gow FFA|Hor o
Prjl= Ao thet ARG} ULEA S Jitolth BA, 1A AlH|2A k)
745, 8 2elo] oape] $jutete] FASHA s A& FAAsche Ash

It

o¥ Mo fn 4n

J =

75) 89yate] Alo] thsiAli, F. H. Lawson, Remedies of English Law, 2nd ed.,
Lexis Law Pub., 1980, pp.173-227 #=.

76) HWAMLTER, HAAA, p.453.

77) b EX-AEAH 5 HEA vjofo] Afols AEHoR EAolgo] IAHA oA
2 BEo) g4 Lol

79) Ibid, p.634.

80) AR IgAF F 1A MulaAkn A& Fo] oA sj@shARt olF Ay
2AHE B2 gy el

81) J. Beatson, op.cit, pp.633-637. FERAZ TAG 4 BAAE €Y FAR] Al
B2 FA(specific relieDB H= A& 14 sU B= o1 RabA BF(orden)sh=
AL WSHR, N. Leavell, et al., Eguitable Remedies, Restitution and Damages
Cases and Materials, Tth ed., West, 2005, p.280).
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7)Z3kL Qlck8) A, HHA%E 9, Akfgo] ofuigt 97t vt <
o] HAAAAE7] 100t CIF London, 109tE2]e] 2Ao2 dfjujAeks HA
st g AEsde] 71544 5ol A8l e 4ol fle B #sHL
el it BEAALR F47Med AY 55 Addskal B0l F
stAl Bk gk gYdo] e AEE "art e Aoklge] Ao
FRE FAE WA gt

(2 "=g¢] 3

oA HE AHHo gL o] odE At Jlon FEFHAFS] 1A
S Ak AozA HYo AMHFH Aty AAH A F 7HA
AUck8d) 71l 8- gy ZAYE ulFelA FERIF T 74% 24
el FA7E By de] s AP dote A& & 4
HAYe] FAE BEHAde] Sofuiide] gt AT 5w A oﬂ‘z..
o= A2 A gARQ gFEos oAk dpEI 9lew

o] B9E £ 1009 ol ATE SGAS] FARNA & 4
d s slof glrh

a8y i ujFoAE o] Y& sk siAste] Ego1qe A=
gl glck. AR UCC §1-3059014E “FAMES &8 42 gAAE
I Aol hdstAl Aekg olfEh At F5% A9 Erhe HFEHo|
%’/‘éﬂﬁ% FrAdstA g=lojof g Akl e, §2-716(DolAE
“B70] BEESIAY Bt Vet AAT A stoflAe Ak ERlYE FE

tn Lo

oft i fuln

RV R S S < 1

|

Jo ;
_g.
rir o ro g

wooE oX

;3

82) o7& EEvujAeo] ohBR BEo] welglolc}

83) ol EFo] AELR H7| YuirMi U 7Y AArE gasith & © A7y 49
Aalofat, @ BHel utel 408 ‘E‘l"‘«“;*lﬂ =d A3gt A=A "”‘7.21 3 w=) M43
UH, @ o] BEE Awlehe A FOltHC. Menger, Prnciples of Economics,
Libertarian Pr,, 1994, p.52).

84) E. A. Farnsworth, ap.cit, pp.741-742 | B 749 85 AEe el Ag
gF A HEsHe Ao qltlD. Schoenboard, et al, Remedics:  Public zx'na’
Private, 2nd ed., West Group, 1996, p.36). T3 StHo B Jf91e] deprt ohvet
A8HNE BEY 4 Q= Aoty BE: sz YrHD. Rendleman, Cases and
Materials on Remecﬁes 6th ed., West Publishing Company, 1999, p.177.

85) E. A. Farnsworth, op.cit,, p.743.
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£ g FASkE Qet B3 5 289 ZA] FWE(official comment)2
Al “BTiAIE(unique goods, unique chattel)80)o]gk Folelz]of dis] A&
= Jige] EAE Urh AZIAE A EASfehs BRE A4S 1Edly
ZAH4 9] 71Eo] AAEolof jttky #Adstka Ut

EZ Z23To] FU7t ZIEe] oty et HAsitta AZtE= AdRtollA
T JAPHA =of £9s] EAo|RE st 2L ZyA HAste AL
A 299 gqEH 2AE A=2A gHstEe A7 Bicksn

AlF9iute] ¢ &afuidaigdo] AAE] AdiME A F 7EA]Y 870
Zasich A4, Avte] o5 UL & Aol tis] FEe FAGE T}
A3 AF7FsoloF @ A& & 4 Aths®) I WA FUA LN qlojA
itel] o B AT dAllge] Fao] $9E Ao &49 e 2ol
UCC §2-716 FRE 2-514 Y47Fsdt Aa 35490l 54 Aede
EAoldE It EHof QItho0 olgofA dAHog HFQNte] ofF

= e

o lo
sk

o7 AT A9 dEsiAlE gAY ok A=Y AR Ak 34
A Aol =t 9ol guHAde AVt 88 TheAdel ok A, &
Hog ofF&sial Q| ol e diAlEe] Telo] BAHer EiMsT A
& F 4 At & diAES 44t vy golsithd gEnge e <
AHA et M AEe] Ak @ e At Aes st
e Ex 295 BEE sty gadior sk Afole 5HolEe o

Heke Al SlekoD

86) 7RAdol 73 FAkg e, oA NPE ste] sisier ol iAol &AEHA @
vk 147 @ASHA R A TRHE Ik, Mok, |, AAA, p.8so).

87) E. A, Farnsworth, op.cit, pp.746-747.

88) lbid, pp. 747748,

89) o] Alek wiqlo]l I ARIE A URE sh= BES AT APYlo] Hag ofthg
o gle] Ttk Aetolct, GulAlehie] YAlofA B ATdirtage] 247 A
Zjgh, UCC §2-306(1) & Comment 191ME o] Aoke] faA-& Asta UrkB.
Stone & K. D. Adams, op.cit., pp.8-9).

90) UCC §2-716 Comments 2-51A41 I57hsd AT 3ddo] 588 398 =9
sto] gt dErdAeKoutput contract © BlESl0] Pitet: B9 ARE o4l
o] 7Yk viufA|okE WETHB, Stone & K. D. Adams, op.ait., pp.134-135)7F 4
2% FUALY] Aol WYY BACNFE AHsHe Aolgtil sk ok

91) HEOHEKE WA, p.58.
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Ao n BEuuAce ARAAASE AAR ST gov EUE 2
Z 29| 98 AL S5 BEL AFelN Q7P AL Bu 9
o aeht B2 AFoaA 99 UCC FA0lA 2ugt ue} zo] B
2, B¢ 7l5te) AEF 439 H0] Frjsle] Aok BAY RE 4L
Telste] Welske Aol Atk @ ujidle] GAES AT & Uk
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ABSTRACT

A Study on the Remedy System for Breach of Contract of UK. and

U.S. in the International Commercial Transactions

Han, Nak Hyun

Common law makes a distinction between partial breach and material
breach. Attempted definitions of material breach are notoriously unsatisfactory,
and the concept of partial breach does not necessarily bear an inverse
relationship to substantial performance. This study will review the basic
structure of common law contract remedies together with how these
remedies are reflected in UCC Article 2 for sale of goods contracts. The
matter is complicated because availability of remedy depends on the
seriousness of the breach, and the right to cure, and (for sale of goods)
these in turn depend on whether the contract is an installment contract or
a single performance contract.

Common law jurisdictions relegate specific performance of contracts to a
last place in the hierarchy of contract remedies. Common law lawyers
should recognize that this is the result of historical accident and not the
product of some kind of superior intellectual effort. Not only is the
attitude of civil law systems toward specific performance quite different,
but for international sales contracts in developing nations, a remedy system
based on the notion that substitute contracts are readily available(and
therefore damage remedies are appropriate) is unrealistic.

English common law courts were largely restricted to remedies in the
form of monetary damages. For that reason the primary contract remedy
at common law has never been specific performance, Rather, common law
courts have struggled to develop an appropriate measure of monetary
damages for breach of contract. Today, specific performance is viewed as

an equitable remedy rather than common law.
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In the United States the dual court system has been abolished by a
merger of law and equity courts into a single court structure. However
some historical distinction linger on. The most important is that jury trials
are generally not available in actions that seek equitable relief. If a
plaintiff seeks in personam relief, such as specific performance of a
contract, the action will be viewed as equitable and there will be no
entitlement to a jury. Further, equitable relief will be granted only in those
situations where the plaintiff pleads and proves that the remedy at law is
inadequate.

The purpose of this study aims to analyze the remedy system of breach
of contract of UK. and U.S. in the international commercial transactions

with criterion of commercial rationality.

Key Words : common law, UCC, specific performance, breach of
contract, remedy system, equity, sale of goods
contracts




