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Abstract

A Comparative Study between International Convention and
National Legislation in Respect of the Liability of the
Carrier in the Carriage of Cargo by Air

Lee, Kang-Bin*

The purpose of this paper is to research the contents and issues of the
draft legislation of Part VI the Carriage by Act of Korean Commercial Code
in respect of the liability of the carrier in the carriage of cargo by air,
comparing to the related provisions of the Montreal Convention of 1999.

The Montreal Convention in respect of the international carriage by air was
adopted in 1999, and Korea has ratified the Montreal Convention in 2007.
However, there is now no national legislation in respect of the carriage by
air in Korea. Thus, the Ministry of Justice has prepared the draft legislation
of Part VI the Carriage by Air of the Korean Commercial Code in July 2008,
and the draft legislation is now being reviewed by the National Assembly.

The draft provisions of Part VI the Carriage by Air are basically adopting
most of the related provisions of the Montreal Convention in respect of the
carriage of cargo by air and some draft provisions are applying the related
provisions of the Korean Commercial Code in respect of the carriage of
cargo by land and sea.

In respect of the liability of the carrier in the carriage of cargo by air,
the contents of the draft legislation of Part VI the Carriage by air are

composed of the provisions in respect of the cause of the liability of the and

* Professor, Sangji University
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the application for the non-contractual claim, the limit of liability, the
exoneration from liability, the extinguishment of liability, the notice of
damage to cargo, the liability of the agents and servants of the carrier, and
the liability of the actual carrier and successive carrier.

The draft legislation of the Carriage by Air of Korean Commercial Code
is different from the provisions of the Montreal Convention is respect of the
liability of the carrier in the carriage of cargo by air as follows : the draft
Article 913 paragraph 1 provides additionally the riot, civil war and quarantine
as the exoneration causes from the liability for damage to the cargo of the
carrier in the Article 18 paragraph 2 of the Montreal Convention.

In respect of the liability of the carrier in carriage of cargo by air, the
draft legislation of Part VI the Carriage by Air does not provide the
settlement by arbitration of dispute relating to the liability of the carrier and
the requirement of adequate insurance covering the liability of the carrier
which are provided in the Montreal Convention.

In author’s opinion, it is desirable that the above mentioned provisions
such as the arbitration and the insurance shall be inserted into the draft
legislation of the Carriage by Air of Korean Commercial Code.

In conclusion, the legislation of Part VI the Carriage by Air of the Korean
Commercial Code shall be made by the National Assembly as soon as
possible for the smooth and equitable compensation for damage to cargo

arising during the carriage by air.

Key Words : Carriage of cargo by air, Air carrier, Korean Commercial
Code, Montreal Convention, Cause of liability, Limit of

liability, Actual carrier, Successive carrier



