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The Development on Medical Malpractice Lawsuit and its 
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=ABSTRACT=

The medical practice does not always get a satisfatory result since the disease 

progress of patients are depended on patients' physical constitution and the 

doctors cannot control the outcomes about patients' physiological and biological 

reaction after the treatment. Moreover, the medical practice may bring wrong 

result fatalistically because of the unpredictablility of life. To demand for com-

pensation of the damage to the doctors about these wrong result, the patient 

side holds the burden of proof that is between medical practice and demage, 

and there is damage from doctor's malpractice according to the accepted theory 

about the fundamental principle of distribution of the burden of proof. This 

falls not only under the liability of Tort Law, but also liability of Contract 

Law. However, the patient may be in difficult situation to prove the mal-

practice of doctors since he or she cannot recognize the facts because he or 

she was in unconscious while the medical practice was conducted, or they can-

not judge precisely even though they recognize the facts. Nevertheless, the law-

suits against medical malpractice are the field that never achieves the equality 

of arms since the most of the evidence belong to the doctor's side. Hence, to 

maintain the principle of the equality of arms under the constitution, the theory 

leads to alleviate the burden of proof that patients hold. However, the doctors 

cannot be asked for the burden of proof that they conduct medical practice 

without errors. Because the doctors may experience difficulty to prove their in-

nocence as the patients because of the unique characteristic that medical practi-

ces have. Therefore, the methods of the alleviation of the patient's burden of 



proof should have the equality of arms and the equal opportunity between the 

patients and the doctors with the evaluation of the justifiable interest from both 

the patients and the doctors. 

As the methods of the alleviation of the burden of proof, the alleviation of the 

demands and the degree of the burden of proof or resolutely the conversion of 

the burden may be considered. However, Recognizing the exception from gen-

eral principle with converting the burden of proof is not proper in principle 

because the doctors may experience difficulty of the proof as the patients may 

have. If the difficulty of proof can be resolved by alleviating of the demands 

and the degree of the burden of proof, it is more desirable resolution rather 

than converting the burden of proof.

Keyword : medical malpractice, compensation of the damage, burden of 

proof, alleviation of the burden of proof




