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68) WA TICSID TAAE A, 2006, pp.213-214.
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ARYR FERGS oD F A& o] o f7k JlAHolok s, o]
A% A WERANA oRiel Host di AL s B AR
E ogA @7 seld 4 At olft B golE drku Badg
t}.69)

R H
sME FE Arh70 g ICSID Abzde] #gk FH= 123] wal ICSID
2], ICSID Ae|®iiA HICSID $AFe| Eo A & ¥ th7h
FABPARRE 459 ool Lgabatel 2ol 9
%
]

w
A BAG F BN FHE BAS AFE 5 Y, B

pul

o

n
g

ok e Ve fAe o RE AAS o oy, R AL AA

ARE o] Fv AAI} FU3 WP or GARt A EX ok FHICSID

oF A|49z A28, FAEAFE A49% A1F).

LETCO v. Liberia AFz1oll4 LETCO & FA#A w2l npx9 AUz}

o 5%k @2j & ICSIDe| g=d=d, L § LETCOS HEHE Al A

N

’

<
9
4

7 | HEIALY] AAMTE TAEA FES AAEReER FARA A
AAE TAREe] e aAsker, AR olHd 84S Wot
o SHH8S 24T

ol FAAEA Aol AAHer IS A= S BHRASS
otz AA Aie 23T & Jdov, WAl W W 2 ARde] A
g AN Al A A eokal Aol siFgAE S & XEkd A
ol glojof vk EF AMUAES fFAEE AT F 90 o e
dAo] Wzl e 2iY 3dolel st xjof sh, A= Hag A4
G ARS WE w7 3] fAgs SAE & AHICSID ¥ ek AblE,

69) MINE v. Guinea, Decision on Annulment, 22 December 1989, 4 ICSID Reports
109, Chrstoph H. Schreuer, op. cit., p.804

70) LETCO v. Liberia, Award, 31 March 1986, 2 ICSID Reports 343; Chritoph H.
Schreuer, op. cit., p. 822.

71) Lucy Reed, Jan Paulsson and Nigel Blackaby, op. cit., p.90.

72) LETCO v. Liberia, Award, 31 March 1986, 2 ICSID Reprots 381-2; Christoph H.
Schreuer, op. cit., pp.848-849.
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75) Klochner v. Cameroom, Decision on Annulment, 3 May 1985, 2 ICSID Reports 98;
Christoph H. Schreuer, op. cit., p.936.

73) Lucy Reed, Jan Paulsson and Nigel Blackaby, op. cit., p.99.
74) Andrew Tweeddale and Keren Tweeddale, op. cit., p.458.
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AL dHomA FARE HALAM7E dokar Adekalqd 6

Amco v. Indonesia AFzolA FAFAZ R} tEFo] ofd FAAEGE 11
Aot & w1 fEaS FAY EIAAA ALt SE 93
= SAAAFE ool Kol loermw Fatels Ajtel uf ol fE VA

844 ke Ao BEFATLT

B) TAVE =d 2 I

FARHE PAAE FEe 1CSID FAA TS e A s
o wE g FAZEY hgel B4 2om, 7t YAt 1CSID Hepel
Bt el webd Hae] FAHE WS Assn BAel e £

oF STHICSID goF A3z A1), TATHol WA FAARES I7PH
oA ICSID FA A 3t o]o] & A7 4= itk
ICSID &<k xﬂ55§oﬂ = %7}%&]—3— SAZ A FAFA] FAEHA
1N

g WA et

9

A% AgsA e gl Aok FpEUEe uhA
2 2

H

e wie 7Y Yt A0 UM AT F9 WA 1

otz e oF-E HaloF FHHICSID FoF A4z Al1Rh).

SOICE =

ol A 591 == FPs o= A AE aid=rhot

76) Amco v. Indonesia, Decision on Annualment, 16 May 1986, 1 ICSID Reports 515;
Christoph H. Schreuer, op. cit., p.945.

77) Amco v. Indonesia, Award, 20 November 1984, 1 ICSID Reports 536; Christoph
H. Schreuer, op. cit., p.995.

78) MINE v. Guinea, Decision on Annulment, 22 December 1989, 4 ICSID Reports 84;
Christoph H. Schreuer, op. cit., pp.1083-1084.

79) MINE v. Guinea, Award, 12 August 1988, 4 ICSID Reports 84; Christoph H.
Schreuer, op. cit., p. 1087.

80) Lucy Reed, Jan Paulsson and Nigel Blackaby, op. cit., p.96.
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23 #BEAHY =

=3 oF HHICSID & oF %]541 A2, o #Ae] o] | o] ol
1 il

ICSID ¥k ICSID Uéel <9 2 FHA 259 olgy2 e dAt
ol bt PEE wEth S AAd o widE AFS we A
B FAs f8 AU AHES
A AGARRO] APk gk o] g
F3tnh 3 ATy FWEYES ICSID gotol wel FA] #4 S
o 2 Hdof atAg 15 Aol Uiyl wel #HAS ol F
o}

oFzke] ICSID FAAANA A9 Fae FaAkelt FZEAY o
sl 78 gleloluel, ICSID baoml BAL EFdokE AokRe Eyw

A o RE FAs e A ﬂi g o] ?"%Qo}lt‘rgm
=

ICSID A4 F24 R wFas By AFAA Aol7t Aeke, Pt
A5 RE IE JTE FAA PTEA waﬂ AE xS aold
oF @l oE =9, FARE

FrstEA EE orozs A

A gas F7E  UArksd

81) Lucy Reed, Jan Paulsson and Nigel Blackaby, op. cit., pp.106-107.
82) Andrew Tweeddale and Keren Tweeddale, op. cit., p.459.

83) Christoph H. Schreuer, op. cit., pp.1122-1124.

84) Lucy Reed, Jan Paulsson and Nigel Blackaby, op. cit., pp.106.
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2. UNCITRAL S A& 93 FA

UNCITRAL % A3f 2 (Arbitration Rules) 19761 4¢¥ 28¥¢ UNCITRAL
A9=F sl ejell A AgEo] F1d 129 15U FAF3| A o] A #e A
agofgtel APt T4 417) 2Fo= FdFo] gl UNCITAL
AT AP HAL ZAGAN BANA st EAS sAdske
HowA FAe 7HAE dAstel WA, AR B AAder v AAE
7HA AL e w7kl 8% ¢ A AT Al(ad hoc arbitration)DE ]
& rES AARTeEA FAZA BAe x38l= B T]ofstr] 9%
Z o]t

juleA

:

D

UNCITRAL A 2ol 28391 AlkdAart Akst #g 248
UNCITRAL S A7t#el w2}t SAjel 358 A& Aqvow el 49
RS 2 Al efste] sAGT vk GARAE el o) 2

Y‘JL
ol

of WA ek FAol FJds Agele 1o mET 1g
oL Jrgo] FAY] deojz WAT 4 flE FAd HEEHE éf%oﬂ
AE5E = Aol 1 yEe] B gpFd 45tk @%%DHUNCITRAL =
At ALx).

ole} o] wA|F Al o] &= gli= UNCITRAL A&l =A% A4
Y+ % UNCITRAL ®EFA™I oS & x3lst7] 91ste] UNCITRAL %
§2Fiatell Al UNCITRAL SA9F3 ] o2 Z3sd gk MAAs 53
3 @1 9IThss)
FHoll FARRE A Az @ Ot o] FAFAE el ks Kol
S, ol#ld gA=e] difwe @=RIFAAIE &3] UNCITRAL & A4t

N

N

8) dAFA g dufon de i el 244 drglel Aas BsIL
FAEATFHE AFss TAZIRGC] o|FoX = FAE uIHEAEFE, A
FAHE,, 9 A 2000, p.23).

UNCITRAL FAzdut 442k 3] & (F7L, 2006. 1. 23-27)°14] UNCITRAL %At
ol M BaAo] =9FHAn wxﬂﬂ?j*ﬂ A452F &) e (M)At 2006. 9. 11-15)0l
Al UNCITRAL 7N z<t oujixde] Fox i, oo whe} UNCITRAL Ao A
2%k g xeke] 20061 129 6 wlEE o] FAAWA HEF] ok o)
Hl, “UNCITRAL FA7+3 717g<te] W3 Aol #st a7, TsAdT, A7d
A3z, s A8ES], 2007, pp.dd-45.

86

=
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2& xgele st gAFAAEE oEsteE e &5t EASE
TAES X35t Jrt. o5 51, NAFTA, YA E3F Z2% Energy
Charter Treaty) % oFAlt AS %2 g (Asean Regional Investment
Agreement) ¢ wHAE 2 A A7F A S0 ol¢} B2 TAHES EFEtL

1 ek
UNCTAD ZARxtgo] <Jshd, 2008 39 Al A1 FAg ol #a st

WASE F290719] FAEA SAA 7hed 8071¢9]  UNCITRAL A3

o olste] AAHAAL A2 Fol = A0Z LEETES)

A ERE A A B o ZUF 29 FZow <ldle] gD

UNCITRAL ZA72d 93t BEA& 2 7A57) ofnf glE2dozm =713 7

ojm, 1o F¥Fo] 71d Aoz wlth

i)

UNCITRAL ZA)7#5e theber gele] 2420 ws 438 & 9o
o AIEE o A 48RS FAWNA 8 G A8 g

St
Agtetar A @k vlE T2 FAGAY e HE8E EoSATgE o]
T3 TlFAd o] &EH= AE FASE o] itk T3 o
Hel
5}

2 = T
Ao ByAt TATY BASH 2L MAGH BASS £Fhe 2
BEES ZFAI] Astel olshl WA S ks

UNCITRAL ZA4t+& e &3] Exx71 ZddS A7t Ysle] Aag
e AR5 MES Jted shbEd FAE4 TgHw Uk a9
22 UNCITRAL TAG+22 o]efdt WAoo g A wo I3ty TAFHE
ol e MESH o] FANSe] AA, FA B Fae) Au), Axe] F
Nee 2 BAe] 74 44 53 2 o8 BASS T £AY

AFA] o] Aol Fri

87) NAFTA A1120x(1)(c), MUAES xF A26x(4)(b), HAIFAEA A10x(2);
David D. Caron, Lee M. Caplan and Matti Pellonpaa, UNCITRAL Arbitration
Rules: A Commentary, Oxford University Press, 2006, p.10.

83) http://www.unctad.org, 15 April 2008.
89) David D. Caron, Lee M. Caplan and Matti Pellonpaa, op. cit., p.21.

90) Gus Van Harten, Investment Treaty Arbitration and Public Law, Oxford
University Press, 2007, p.54.
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3. ICSID FAAE$ UNCITRAL ZA1TFH | 93 FA)9 v

(1) TA A7

ICSID goboll ol&td, ICSID FAE #l7]skarA}t sk A ef=rolu}h Aokt
we AEon Ags QHAE ICSID AFEEZolAl AlZEsoF &b,
AREEGL QA ARES BR GARRbl Al SRElof sttt el AR
FALAA E3E WgS SAR 1 BAYol HusiA ICSIDY] #ad
= 7 v o 1 8AHAME TESoF SFHICSID ¥
A|36x A18E, #338).

% UNCITRAL SAtAel o8k, A5 AHse TARE
AR Al FAA Al e FAE S oFSTHUNCITRAL T 41913 #13%
xﬂﬁfP) % UNCITRAL FAltAel 93t A= FA71#ele] o]FoiA &=
AlsAel Bz AAele] AR A A FANH FAE slof 5,
Eok FANAA ] FEAE gl

O~

\“rx L

(2) TAL 43

ICSID Fotel jakul, FAl0lel shubs ol e wabkel HAe 24 o
o Aolojof HACSID Fob A139%), ICSID AFF54o] FA12%A 52
F4 F 909 ool FAWMARI MAHA @ F§ ICSID £4olA3
ol TANE A SHICSID 3ok #138%).

#% UNCITRAL SR olshel, 4w QA42ye S29 9354
g 59 F 309 ool g PARE 99 BAE & AL
el A Aol PR FANL FASA s A AIFAAE Ao
AR ez A4 FANRRARAA Azl FAAe] I 2T
Foglom, PARTE Adel el A4E FAQARARTE GG E
718 AAE FA A DY PAe] 23S wa 309 ol
Aol AYe ARSAL AL i Aol ATFAAE o] 14
A AREFAA FAAAIAA] AL 8HG F 9w, AREol
AW FAQARAGAA A 29 FAA PBe 23 A

At

(UNCITRAL FA7F2 A7z A|23). T3 UNCITRAL SA5F2 ol =

lo

lo

il o
of off I nt oft
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Aol wA e 747 FARIe] Hikg o 4ol Mot v FAo] gk

3) A #gd

ICSID gefoll ¢Jshd, ICSIDS] #&H-e EAIAAE] ICSIDA A 7138k
71 3 MEos Folg FACRA Aok (e dllT Akl ICSIDe
A & AFme] FASEA 52 713 vhE A %w =R el FA
2HE A3 g3 e W B nATHICSID FoF #2552 A|1d).
$H UNCITRAL FA5F2 el oatd, AlFdAzlzr Aty #dd B4S
UNCITRAL FAqt2el we}t FAo] 3|33 218 Aoz ofst 49 1
Ao dldol & o] HEHTHUNCITRAL SA7+3 #l1x Al13h.

(4) A =AY

ICSID @ofoll lahe, FABAFE PAA7E Folshs BAHe] weA
BAL Aok s, o\ Felrk gl A BAPAAT AR
WEGAAETE EZH 2 A8 bsd SANTAS A8l @l
(ICSID 3 oF Al422).

8 UNCITRAL S5l ol3h#l, SR04 5-2 GAA4 4ol 2A4e)
AR A8 A2 AE WES AEok s, PAARE olg T E7

el Aol glom, FAWYYI Agstha Pzhaks Bl B3 Witol
wet A4HE We Aol B aely FARYLE RE A9 A
zAo] o)Ak} Eat Ade] AgHE Fel@Ae neste] HAsoF A}

(UNCITRAL F A3 A|33%).

(5) AR
ICSID Aol oJshil, SAEANA D FAsL FA5A 2
t Ao 4 AV Revns ey Gabel 3% A

2 FEA gom, o A% ehpgAbds FARYT AE BAol

sto] B2 YedE AS 23Y 5 AICSIDF ABE), £F F 94
e e 49 4 %Amq AYE BAS] Ao FYEAE AP 5
(<3}
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oz

7} desitta AAsE wAe didel #e WHEXNE HT F A
(UNCITRAL ZAl7t2 A26% A13).

919} Zo] ICSID gofS DAY FAAA E&Ad #3748 T
21 o1} UNCITRAL %‘—zﬂ?ri‘ o= el §le A, 1¥]a ICSID §oFdll=
FAZAE TARAR7F AauskAt UNCITRAL AT ddls A5
7} gt dol| vt

6) TABYE R B =A-AD

ICSID geofell ofstd, A2 AHoZ 2Adste] A FRS AU A
Walal, BAgolf7F WA E ook FTHICSID @k A48%). w3+ ICSID & oF
of ol o] FAREA] HA AAA R JFFS VA= AMES B
—%—% olff=2 AA] A4S 8T 7 Jom, AANHS HIAES
T 904 ol zEar #Ae] W EAENE 3 olule] A
s, #AgY= 2o A9 2AS UE u7ix #AHe HyS AT
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oo s -oF SHICSID FoF A52x A|2%
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3
o A53x-A 55%).
i UNCITRAL A2 AR 52l 2 Halo &g #4& F
A JA gor, webA FATAFY FA L Hael #BetelE FAA Y] 5

A ow AL,

4. ICC & FAZFA71 23 FA

HL FAFAREY FES T o 57RE FAEA 1 AA] ICSID
of SAE #A71ste] ICSID @ ofell wet FAE & Ae 85t U= ¥k
o, 54 TA7#E AAQsA ¢ UNCITRAL AT+l W FAwS
TS = A97E A= vk ol R Aol A el B Ay
Aejo g Qloje] FA7|TE Aot FAAAE WAT + UTh

'T‘Z]'Z]' o 7R FAEAS ] 93 sASAE 99 VHew

+ ICSID o]9]ell =AdA3] o4 AT AHAIACC International Court of
Arbitration), HH=ASAHAJACIA: London Court of International
Arbitration), ~5Z53H3e4A FAYP3](SCC:  Arbitration Institute of
Stockholm Chamber of Commerce) 5°] 22 O]*OLE]F—’ ATEID

UNCTAD ZARzt= o] ojabd, 20089 39 dA & 29071 FAREAFA
A 7HEEl 25 EEAYE AT AY el 1470 AT Eo 7P B
A AAAS Agetad on, ICCTHAlTAELoll= 51 FaRFAAzde] A
7] ¥ A t}92)

91) Heldt, AA=E, p.lsl.
92) UNCTAD, op. cit.; http://www.unctad.org, 15 April 2008.
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5. FAA dl Z717F FAFAAA ICSID 47 78
°fztel 9%

FAPAL 53 T Ol 71k A4S 98 71dxe dA dyo
A AFs7] fletel 1Ela Ul el ofe g 9l 2 FJAs AA
b7l sty F2 19669 ICSIDYE R 1958d w8k New  York
Convention: ¢]= TA#A 2 <0 2 ol A3 FAYF P} &2 dE8)
v TASA HETAE oEstal ik

o714 FAAE o w7k FAel glolA ICSID okt w8 oF 1He
st Adsld thed Bl 2 ICSID ekt ICSID Ao de
ICSID dero] Mol 753 ExAEZ AdtE o] Q) aejnz %
AApel 5 747F ICSID T AE 903 Ao o1 T4 TR ol
i =7k ICSID #Aoke] JAb=rE Aolnt #1712 5 A= AHeolth

o7& AAA o= ICSID HWAb=H 159 FAAbEC] digh ICSID9
ol g s AT TAE ATstY Frh weEkbd olE FAEr] 93ske] ICSID
Al2~¥le ICSID F7F4E2kt2( Additional Facility Rules)9) &

1978 7B vAE=7tEe] #dAE E2AEC dstdE o83 4 v Aol
a4 A

F7hAAES ICSID @oF v =a7tEs 159 lErXWEﬂ e 2
AL #5791k ICSID Al #ehs Fosta k. T3 ICSID 49
HAE Avk A FEEE 54E 7HA e Aol #RhEE B4

i

QA FARRE Ag wAsA @ BAL TP 9Iste] 0SID F
Aol WAE FFST Yok FA FARAFHE CSD Fe A4
orl 1 Ast FAEATFH oF FAWAE ICSID ABAA Wl
oox @rh T YAl FHHOR FEHT B e PAEA WEEA
Sl olste] HaAR 5 2l Aolthe

93) F7Fdx7F& (Rules Governing the Additional Facility for the Administration of
Proceedings by the Secretariat of the International Centre for Settlement of
Investment Disputes)> 1978 d 9€¥ 27¢ AAF o] 20039 1€ 19 /HAFHAT}

94) Gus Van Harten, op. cit., p.35.
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TEHFS v E 19 o] A FPFd 21 E FASAHE A
Al SAE olF= FAolth 53] w&F VA H ANEH FxRE
7S AUE 3 FAFHAES AT EH oz ICSID ool A
H 71 RAFAE sk vk ek A FAFA wEHS 29
s, wEHSE A FuHAE o At s shel AA O] wAH
&S flste] ICSID @k vaks] WM& Alestar Uk olH s S0l
A SR ICSID ok FARATAAEE Tds] e 209 Fa
At SAFAEY] Aot A FARFFES B 15| ICSID FoF
T FEYPk A st Pt EE Agte] FAHJAETHE BEwLStal
AL o2 Bzt of w7k SAE S ethe)
ek 577y FAITAg Y] olds ARSI, FAAE U dnkHom
ICSID FoF B wag kol oate] 1 =7} AA| e v w7t e

¥,
2

o w7k Akl oig dae T 5

FEgotat gl ICSID Poke B ICSID 48 FAAESY 27t
5 gbo) gARACR AGRSA etk 53] ICSID Pk ICSID B -]
e ‘Ex}’a}b golo) golg AR womzA FAZRE A3

2ANAA Fgatn ek

X

V. 2 &

A2 FARA} FURNT FARG AL BAHAN FAFAEA
WYAGTE S e, olUd FATARAS AATl UM T
A, AR 5 AP S AVl QA aduth F949
A3e] Agel o FAFAFAL H% Assn Aok 5 AA Zo]
AFeT Y FTA FABHNN JIFAFA4E nEe7] fske] W7y
st e AR A @A AR BlA AFARARE FAFAT

35} 2 o]
ARE Pz FAFAE AVISe] nEVS S Y= F2E A% 9

95) Gus Van Harten, op. cit., p.36.
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ABSTRACT

The International Arbitration System for the Settlement of
Investor-State Disputes in the FTA

Lee, Kang Bin

The purpose of this paper is to describe the settling procedures of the
investor—state disputes in the FTA Investment Chapter, and to research
on the international arbitration system for the settlement of the
investor—state disputes under the ICSID Convention and UNCITRAL
Arbitration Rules.

The UNCTAD reports that the cumulative number of arbitration cases
for the investor—state dispute settlement is 290 cases by March 2008. 182
cases of them have been brought before the ICSID, and 80 cases of them
have been submitted under the UNCITRAL Arbitration Rules.

The ICSID reports that the cumulative 263 cases of investor—state
dispute settlement have been brought before the ICSID by March 2008.
136 cases of them have been concluded, but 127 cases of them have been
pending up to now.

The Chapter 11 Section B of the Korea-U.S. FTA provides for the
Investor_State Dispute Settlement. Under the provisions of Section B, the
claimant may submit to arbitration a claim that the respondent has
breached and obligation under Section A, an investment authorization or
an investment agreement and that the claimant has incurred loss or
damage by reason of that breach.

Provided that six months have elapsed since the events giving rise to
the claim, a claimant may submit a claim referred to under the ICSID

Convention and the ICSID Rules of Procedure for Arbitration Proceedings;
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under the ICSID Additional Facility Rules; or under the UNCITRAL
Arbitration Rules.

The ICSID Convention provides for the jurisdiction of the
ICSID(Chapter  2), arbitration(Chapter 3), and replacement and
disqualification of arbitrators(Chapter 5) as follows.

The jurisdiction of the ICSID shall extend to any legal dispute arising
directly out of an investment, between a Contracting State and a national
of another Contracting State, which the parties to the dispute consent in
writing to submit to the ICSID.

Any Contracting State or any national of a Contracting State wishing
to institute arbitration proceedings shall address a request to that effect
in writing to the Secretary General who shall send a copy of the request
to the other party.

The tribunal shall consist of a sole arbitrator or any uneven number of
arbitrators appointed as the parties shall agree.

The tribunal shall be the judge of its own competence. The tribunal
shall decide a dispute in accordance with such rules of law as may be
agreed by the parties.

Any arbitration proceeding shall be conducted in accordance with the
provisions of the Convention Section 3 and in accordance with the
Arbitration Rules in effect on the date on which the parties consented to
arbitration.

The award of the tribunal shall be in writing and shall be signed by
members of the tribunal who voted for it. The award shall deal with
every question submitted to the tribunal, and shall state the reason upon
which it is based.

Either party may request annulment of the award by an application in
writing addressed to the Secretary General on one or more of the
grounds under Article 52 of the ICSID Convention.

The award shall be binding on the parties and shall not be subject to

any appeal or to any other remedy except those provided for in this



226 TEREBHIE, 384 (2008. 5), W34k padh

Convention.

Each Contracting State shall recognize an award rendered pursuant to
this convention as binding and enforce the pecuniary obligations imposed
by that award within its territories as if it were a final judgment of a
court in that State.

In conclusion, there may be some issues on the international arbitration
for the settlement of the investor—state disputes: for example, abuse of
litigation, lack of an appeals process, and problem of transparency.
Therefore, there have been active discussions to address such issues by
the ICSID and UNCITRAL up to now.

Key Words: FTA, KORUS FTA, NAFTA, Foreign investor,
Investment treaty, Investor—state dispute, International
arbitration, ICSID Convention, UNCITRAL Arbitration
Rules, New York Convention






