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27t Qv ol g Bt

& slashy] flskel YAA 2 BAS Aol ok
AT

Brh 24E FAR Ads] Aane ¢

O] 31 s TXHELJE AlekAo] W78k o] T A X3 (Arbitration Clause)
It =8 240 AT Fol= FAT 7t 7hestA Rt 459 TAgHe]
= FAANA wg- AFetar B & Ak ukebd ddiie S8 =7t
Z|@olAY 5g 719 B¢7F B wo ]D} upehs] Aok Aol TS

O

O

Wolsks Aol Ak Fol eAbuAelt Jaas BAglel Aol FAH
AU+ 9wl A BE T 4 FATAE Fud B
o @k e/l AsAE tREe FAWE PAAe] Folg AR 4

SREZ

o
‘33 =5 E‘ﬁl%}ﬂ AT MIE FA7F P E o] FA o] HX
g 49 1 389 13 Haol ARE YTk
A 7ol d&dsHA A&H7] fME SARTS TG Al
827k HAdsiA r1sejor gkt vk FA)7F ICSID & 2H(Convention on
the Settlement of Investment Disputes between States and Nationals of
Other States; 9%, HUHdEHF1965)o] whe} TFxEAY A& 225
(International Center for Settlement of Investment Disputes('ICSID)olA]
o] Fo A= 7]#Z A (" Administered” or "Institutional” Arbitration)$1 74l
= 9 o] gle ¥ ICSID #okoll whet FAlxae] Al a47F 249
th o] Afole AR T g FAATE REEA] 7Y w77 olof ok
shar, FAE &3 =747 ICSID ko] Al ef=rolofof gt} mgk o] F
bl A Wl WA EAololof gl
qkek o]t Eo] AHEA g8 3 ICSID FAE o183 5 7] Wit
2 7135 AU dA15 A (“Non-administered” or "Ad Hoc Arbitration”)
£ ol&stofof gt} 7T A Aol o 7] FAatEe] Q)
ol FARAE 2 A=) gholrt gl g F qr el wep FAxEe] Al

N

—_

1) Art. 25(1) of ICSID Convention; ”....When the parties have given their consent,
no party may withdraw its consent unilaterally”.
2) New York Convention (1958), Art. II, ICSID Convention Art. 25.

3) New York Convention (1958), Art. VI(a); A. Foustoucos, "Conditions Required for the
Validity of an Arbitration Agreement”, 5. J. Int’l Arb. (1988), p.113.
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247F AAEAR A FAL] AgolE FARIAA olE 245 HE
oA slo]ol Bl UAFTAe]  A$ AA|EZE= UNCITRAL A3
(UNCITRAL Arbitration Rules, 1976)< %xﬂ%:ii}?% AN R Adse

2 E=RAAE NAFAE AAA G FAAKA ] FAxG E3F
2 Fe Faaket od B APES nAstaA doh Fo FHeL 5
Uatus n@sbEA olo] #3k ICSID geof W&y vtz ok gk
3 ICSIDE A FA Aol whg BAS slAsts izl 7]eFAle]”)
wj F-o]t}4)

FAZF 23¢E T FALL b e A8 Aol Rz
oty 53] FAAFe] B9 & AL 7Y 979 B A
AZ olfz APl LS AV Wl olo] Hate] W] Ao

A stk g

2 od7e] BAe @hnl FTA A4 $449 FTA 2 S7h) 71
7He GAE e ool TRkt Tir|ge]l ST ATE Toldel
web FAAE AL A FAEG AP ARl Fo AHE AP AT
17} al= Aotk Aol ICSID & ek Aokxol Ao]= ICSID A=
P Az AL v Fas)

[e] gl
o7 Wt}

o0 A4 8 7484

1. A A7)

3k

R ak

e

4) ICSID FAF #g =8g Avnw, 184, “ICSID FAHF] 3o
T -8 FAe] v THORT, TRQFAT, , AT, T
3 (2008); 294, “ICSID FAol&< A% FAANN ] AT Fad 7
F7HAT, TSR RAT, , A9 A4s, FESFAH R (2007). 9N, A F
AEAE % ICSID F Aol 3k A" TRejshsx], | A3lA A4E, F=Foet
3] (2006); $17¢%, “ICSIDO] FAh 4 oﬁﬁ?éfﬂl o uF, TeAdT,, A3
25, BF A (2004) Fol ATk

mlm to

(
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GRS ATt &= 3o F 7
£ Jst7] fsliMete 49 A4S A A8 E 287 oD
IAES FAFETe] AEH S
A”(disputes arising under the contract), "A¢Fe] o]d ¥ FE A
“(disputes related execution or performance of the contract)™} Zo] 2]
RS FolA FEF fFYstelor ok wEbA A dyEd &
“(disputes in connection with the contract) ¢ T3 oz TExiA ok A&
H EE S FA 3Fstes sk o] k8
volzt TR BFE A ezl B0l JAH7] s FAAH
I A Zdol AgE= Pl wel FA 7bedk FAo]ojof gtk o7
o, A Jaruh FAE ] AAERFOE FATE A= ok BEE
A, AN, 58k AW, b, SEWH, F9ATF ol ArkY

AE FA Wel He 2L
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~
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>
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)
ol
2
il
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)
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5) Art. 23 of the 1975 Indonesian "Asahan” Agreement.
6) Art. 42(b) of the 1972 Botswana "Selebi Phikwe” Agreement.

7) G.R. Delaume, "ICSID Arbitration : Practical Considerations”, 1 J. Int’l Arb.
(1984) p.107.

8) St. Bond, "How to Draft an Arbitration Clause”,6 J. Int’l Arb. (1989), p.71.

9) R. David, Arbitration in International Trade, updated English version, Kluwer,
Deventer, 1985, p.186.
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“Exlol A A H ZABE WHEAY] HA"(legal disputes arising directly out
of an investment)®]o]ofF SHCHICSID oF #|25% A1d). of7]oA “FAp”
= Aoy AR 5 dEA FEY FAb o] Qo] Au] A oo
U 7lEEdAY 5 dgaeAds £hd 5 lrhlo ¥ = ICSID F A7}
tFst Feje] AE 23S std®E IARRRE AlHE Tebr] fEiAE
LA didely AAS FAxFAA Algtel AL ICSID o #2539 “F
Al e AS WrlskeE Aol Frh ICSID #HoFellA Awdk “HA
EA4"(legal disputes)ol] #3folE B =FolA 1 AW Akt GALA}
o] YoM E “HAEA"S AFd BAAY delyt oo B3 EAow
olafst= Zlo] Ftt.

ICSID= 19784 ICSID FA1¢] 4= #dRels sty 98 '+
7FA 213 | (Additional Facility Rules)S AA Gtk 1 Ay B IFARR}
1 FAHF A F oIV TRk Admr T kb ICSID @ oFe] A oF=o) 2}
L ICSID FA7F 7Fest, g FatolA Ay wAg EA4o] ofyete
ICSID A& o8& 5 7 =g (& 3 A2x a¥ % bd).
A

K

il
B

o

g ICSID A thal dAF A4 UNCITRAL FAGF3& SAHoR
2 & O}L BT, T TAE T—%} ] B AAE Wr1E = dvk 29A
gow v53 #Zo]UNCITRAL W=7 %3}, (Model Arbitration Clause)
= “37]?:_- T Atk

“Any dispute, controversy or claim arising out of or relating to this
contract, or the breach, termination or invalidity thereof, shall be settled
by arbitration in accordance with the UNCITRAL Arbitration Rules as

present in force”.

(3 AlfozRE i B Alekrte] BAA i B Aoke] 9wk F=,
FERREH WS ow| A =4 Et A7de FH i T

UNCITRALG A 2 ol ke sjAH )

10) G.R. Delaume, op. cit., p.118; I Shiahta, "Toward a Greater Depoliticization of
Investment Disputes: The Role of ICSID and MIGA”, 1 ICSID Review (1986),
p.833.

11) 29, JAFAEANZS 3 ICSID T Ao w3 uz T37des]x], A13¢
A4z, B8} 3) (2006), p.133.
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Interim ICC Award No. 3879 (1984), 23 ILM (1984), p.1075.

AL FA
14) Westland Helicopters Ltd. v. Arab Organization for Industrialization and al.,

AL FAe A
12) UNCITRAL ZA++3 A1
13) ICC FAt+3 12z,

“gel
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&3t o] satElo] ghrhls) A9ael e ITlAE IR el HE
RS ZEethe) 53 AR FAAR FARES T A FE

7l SAE AT A 2edt AFr|de] ¥y 6% Fasi
ICSID FAe] B5%% ICC FA #Zo] FAFGT= 19 &= 3%1e=
(GARAF F FA1Q1 Sroll el 37 gl A FAdEeh 390 A9l A

T 7} GARAE 191S AAgsta A3e FAIRl, S IFFAIE olE 2914
ojgte] MAFErh whoF FARAZTIL AFA 55 F 0YS 29E Foll=
AR EA] o dAbate] g Aol wet ICSID ol k3] oo FA)
s AAFE 5 JqrhlD

A 7B A e A FAQ AA #Aste] WEe] o] e AT F
713 FAAFE e wel FAIle] A HE ) 1A AN FAe] A T A
Q1 AA ol Hate] dhojut AR Aol gl AS wlg dAT Aol A
Atk o] AgolxE F=AMORZ UNCITRAL FA7F3 <& Aggickd 3)o] 1o
AE AT AH A8 (Permanent Court of Arbitration; PCA)2] AFFE70]
FAQ AAATE Zh=Th19)

15) A. Redfern, et al., Law and Practice of International Commercial Arbitration, 4th
ed., Sweet & Maxwell, 2004. pp.206-213.

16) New Federal Statute on Private International Law, Art. 179.
17) ICSID @ °F AI38z.

18) PCA+ 18994 3o]zzoA A A =AYl H3l2 sjZdd T3t goF,
(Convention for the Pacific Settlement of International Disputes)®l «10}0:] AR
AR A7t 2 Y= == 20089 39 A 107 FrhelH, v
2000. 2. 21.0] 1907d MA Pk 7FYgstAdth. 1 o]Fo| PCAE o3& AF3HY
ol AE 7MY H7b 1, AR 2 U] 5o ARIAA)C]l FARARRD T
T BRI G el RAzol] JEd FARA - HARY T 9
Aol glo} A FA|He] st E A FAdh F<8hEo] PCAE UNCITRAL
FATE T BHESte o8 dE8s i) http//wwwpca— cpa.org/ showpage.
asp ?pag_id=1038> =

UNCITRAL A2 7% A28 BZ,; "If no such authority has been previously
designated by the parties, or if the appointing authority previously designated
refuses to act or fails to appoint the arbitrator within thirty days after receipt of
a party’s request therefore, the first party may request the Secretary—General of
the Permanent Court of Arbitration at The Hague to designate the appointing
authority”.

19
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20) New York Convention(1958), Art. VI(d).

21) Art. 22 of the 1959 Botswana, "Selebi-Phikwe” Agreement; Art. 23(a), (b). of the
1967 Papua New Guinea "Bougainville” Agreement.



A FEAA o] F A 23 Arbitration Clause)d] F& T4 Q40 #3F A1 163

We mevks ouE aE = duke AL Aok ol @ dsel W
ot P SAEE FoAY. 58 Mann® WAAWE AAA F2AE
o AW TFHol tatel FAAE ARE AV 5 AL FEsn
9l t}.23)

FAA) AE AR ERA] AR

47)5t
Y% sojeldeis Ao 47k

i

AR Aol ZAT o=, FAATE HAH o2

7 9] AAAss FAHS

2 4% AeR HE o]0tk FAINES FAHS AAFIAY AHA

2 ALekA (terms of reference)oll WERG o2 At o} A4 Q1 A4}

TS At Ags 2 ok FAAE Abolel AujA Rl A FA
.

Ol
BRI AatH s AREA At FAA TAdd ek ARt

o
o
2
N
o_?l_',
2
ol
>
N
g
el
on
o

TAEZ FAA} AArHE WA o olHd AdE TAl

A Yasx e A% 9t} IDI(Institut de Droit International) 24 A2

22) 47 Annuaire de 1'IDI (1957), Vol. II, p.479.

23) F.A. Mann, "Lex Facit Arbitrum”, in International Arbitration, Liber Amicorum
for Martin Domke, Martinus Nijhoff, The Hague (1967), p.157.

24) New York Convention, V(1) (d).

25) M. Bartels, Contractual Adoptation and Conflict Resolution, Kluwer, Deventer,
1985, p.277.
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Z= o7 Af TAJAL FAAl ofstol TAAE AAskE ATS F
ofbgtriar ZkFstar Qv wEbd AN FAZIE-S WAk Sl
71dsAL] Afols 2 EAVF BASA Bk TaTAe] A TAEA
Sl AAEAE FARAE 2F EEe] ot gl 7 5 7] SAlat
Ao whet SRS Ak 71 AARE FAdel SARERE TS
of TAAAE P 5 Avk. AR A TA ] A AL Fa
847F W7EA o} ofo] wsto] FApar b olv} o] FoAA] FE TA
Aapxlgo] wrkE kol ol& ZhsAdel Utk
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ok gl 3 d9e AEEiv ) AAAS] B¢ BE B¥ JEe 19§
of Aejst= Aol waPolrt.)
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55 FAFAE AFshs I0SID FA A4S P 1 wEe] Foly
ol ICSID BF 2442 94BN AgEn, Pt 4% 2

T te Fred FAAES T 5 A
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SHARE dAT A B FAAE ARl TAAE WA Ee BT
gzl GaAatel ofsto] TR o] vhulE 4= It} Schitthoffel] w2

26) ICC s A7F2 All4x A1,
27) LCIA 13 #16x #1113

28) AAA = A F A= A3z
29) ICSID §oF Al623%, A|63%.
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30) C.M. Schmitthoff, ” Defective Arbitration Clause”, J. Bus. L. (1975), p.20.

31) G.R. Delaume, "L’arbitrage transnational et les tribunaux nationaux”, RDA (1984),

p.523.
32) Ph. Quakrat, "L’arbitrage commercial international et les mesures provisoires:

étude générale”, 14 DCPI (1988), p.239; Cl. Goldman, "Mesures provisoires et
arbitrage international”, Revue de droit des affaires internationales(1993), p.3.

33) Federal Law on International Private Law, Art. 185.
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FABAN W oo FAA WAAA AZIFIOlok 7] W] FAHA
Hele Acabel ] B Fesn & 4 Atk 3 AFES FA9
4ol sk APEA HEZL sEe dotol @k

PARA RG] Aol B BAS Wil Axris Ao Uy

b Few BAolY] W] FF =wte] tiel o] gtk AwHoz YA}
Ase FARAel Ul Weel ol EAE Fases] Sl ol
A FAT 2 G glelnl, wolel, Zepx L s¢lne WEAHE

C FAA F77E obd thE bl AP BE FEs
As 78 7 gtk 5, o] FHE w7V SARAG] TAX W
2ol efste] FAIZE 7hsid AL 71k

Qurs o wahw FAlo wale] @XM L glojok @k 1ol
st FARAANA A2 WA o] wAstel o714 FaT FAR

| oig Qae] FrE o Aad BAAE 1 Ade] Agele
Aol olelA71E & A7} Reigolof @

H
=]
A5 ZAA ] Aee FAde] A8 AZPTFU Axpel] e

34) A. Samuel, Jurisdiction Problems in International Commercial Arbitration; A
Study of Belgian, Dutch, English, French, Swedish, Swiss, U.S., and West
German Law, (Schulthess, Zurich), 1989, pp.207-274.

35) P. Schlosser, "Das Internationale an der internationalen privaten Schiedsgerichts
barkeit”, 28 RIW (1982), p.86.

36) P. Lalive, "Les régles de conflit de lois appliquées au fond du litige par 1’arbitre
international siégeant en Suisse”, in L’arbitrage international privé et la Suisse
(Georg, Geneva, 1977), p.37.

37) R. Drouillat, "L’intervention du juge dans la procédure arbitrale”, RDA (1980),
p.253.

38) P. Schlosser, "L’arbitrage et les voies de recours”, RDA (1980), p.286.
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2 FAA el FA S o], FAM SR, T4
s, BAFA A A 2ANE F3 g W FoHe

T oE £ SAxZe] 5 A5 TAY A
ARE FEFEA ofRolth ole] FkA AbdlE wE kAol Ak Aol
MrgskAl ekstent Alekel AW, ofd, TRl Fold B2 Akl st
ZAzEe] L&A HJALS AAEE AdEo] 9t

agd= Eetal FAG el MHEekA k2 FAbAl A SARdd
T =do] H= Aol olfE AlVIskE HIAW I A A e
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ZAe] #at TR N5 FARAG] FPoltt. Aol Aget= I

735 wA o RTE mi- WZRE Afgro] ®thAY) S =7} dARAE
€ FAWA (sovereign immunity) S F4 4+ Ao} o)<}
A wAE FEstelof gl shve AlSF GARRPE AR
O]i e e 597190 Ag-olth ol5d uiste] gajo] o] Fofx]7]
Heix = AHg FAxdo] 2HdEojoF gt

39) ICC, Guide on Multi-Party Arbitration under Rules of the ICC Court of
Arbitration (1982); G. Bernimi, Arbitration in Multi-Party Business Disputes”, 5
YCA (1980), p.&5.

40) ICC Award: No 4131 (1982) in S. Jarvin and Y. Derains, Collection of ICC
Arbitral Awards 1974-1985, Kluwer, Deventer, 1990, p.152.

41) W. L. Craig, et al, International Chamber of Commerce Arbitration, 3rd ed.,
Oceana Pub. Inc., (1998), p.100.

42) Ch. Schreuer, State Immunity: Some Recent Developments, Grotius, Cambridge,
1988, p.75.
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1. 277k AkdAAd 3¢

FAzGe] TFE FAARA] A A FARYR BANS
Fepsta AEwgel Bt e BAMOR g HolAw, & Al
A7k 57kl B9 AU $F FOUAL BAlo] Pk

I7hs Ao ele] Aol wete] Psd ¢ Qlal, 5] o] FH
AA FAZE w7ke] dRlol uiE = vke Fo] AVIE frhad o
WA o 2 Wl Ak FAWA 4FS 1Ageta vk wkeF g w7 A
HA ol Fofsta FHHS o] &S EAS WA Fevhd Alkel T
E & dos {AA FAUAE Ao e BTkl o]
g AHEL Al A8 WA SAE VxR Ad Fdart 3

46) A=, w7p7F Aol FAZE He Aok AEHe He Y s
Fda=s

AR, FAFATS] SWHo R, o7l dHY PIAUS T =
A, ZAHOR or|de FEAF T Ho durdHS ¥gsith A
AR (lex mercatoria), = A Al SFY & oAl 750

SAE7Y FAA A O WA s W g w7 FHWHAE 87
T gtk 9 s 5dEd =0 glthan  TxrhA A

(European Convention on State Immunity)(A|12%), 2} =9
HA o] o] o Fosta 9l The Westland AP = o] 23k 73|
S St o 32 eV R A9 AR ST e Fdad

43) W. L. Craig, et al., op. cit., p.75.

44) K. -H, Bockstiegel, "The Legal Rules Applicable in International Commercial
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ABSTRACT

A Study on the Major Elements of an Arbitration Clause in

International Investment Contracts

Oh, Won Suk
Seo, Kyung

The purpose of this paper is to examine the major elements of
Arbitration Clause in international investment contracts and to help the
investor, especially foreign investors, considering these elements when
they draft the contracts.

First of all, to describe the extent of the arbitrable issues broadly is
very important by using the phrase such as "disputes in connection
with”. Furthermore in order to be enforceable, the issues must be a
subject-matter to be submitted to arbitration in accordance with the laws
of the place of arbitration and the law application to the merits of the
disputes (N.Y. Convention, Art. II). Second, the appointment of the
arbitrators usually shall be based on the principle of freedom of contract.
If the parties do not agree on the appointment, it is decided in accordance
with the arbitration rules of the institution by the tribunal. Third, the
procedural rules of the arbitration are the arbitration rules of the
arbitration institution in case of institution arbitration, unless otherwise
agreed. Forth, what is the most importance element of Arbitration Clause
is the place of arbitration. In this case, also the principle of freedom of
contract has priority.

Unless otherwise agreed, Washington is the place of arbitration in case
of ICSID Arbitration, but in case of ICC Arbitration, neutral third country
may be the place of arbitration. However in case of ad hoc arbitration,

both parties should indicate the place. If not, the whole arbitration may



be paralysed by an uncooperative party.

Besides the major elements, I examined the relation between the
arbitration clause and award enforcement in terms of sovereign immunity.
The enforcement of awards in the field of state contracts many encounter
the problem of the sovereign immunity, which means that the State itself
or the State enterprise is the contract partner. To avoid the this
problems, it is advisable for the parties insert the clause such as ICSID
Model Clause XIX.

Key Words : Arbitration Clause, Major Elements, International
Investment Contract. ICSID Model Clause.






