231

olate] B AZAE LR} o] 2T} MY

4 e B
. =29 X7
1. 2lAte] = HZX =27
1. =9 dZX =27 92
2. 398 HLX=QR9| HAE Z2H HE
. 28 HZXN =R A1} Qg0
1. 29 dZX= 2 079 A
2. E=2 & 29| Al
3. nZ
Vi, ¢ & ZE

I. =919 A7

154712 Christopher Columbus”} o}H| &7} &0l AF&3sle] It
ZHE 2 gHlE FHOR 7PAR olF, o|=RH FHS AX A AlA
of izt ET;LQ%H <ol o]2717HA] Hills FEYskal sz Zo]
gh= oux|et SFA] al FAAE S4A diF= Aol on A7t
SAE ] AT, ofof wet Fefjof o277 "= e 4

lo

# =L 2008, 11, 10, #=AJAFZRA]: 2008, 11. 20, *=AAE-A: 2008, 12. 14.

R RARA ALY WS, YW SATA ALY, HATA,

#2008, 11. 15. o] =To] st&ul i 3|(Yate2Wals], storgistm Hatah)o| ﬂug}oq

EEEH Al AgBEa gAS5as=0] =0l Zo| A=A, B =8 T-2-7}
olrya T AN FolA gHY B dI A HES A

1; ERLE

1) Gusfield JR, The Social Symbolism of Smoking and Health, Smoking Policy. Law,

Politics, & Culture. New York : Oxford University Press. 1993:49.
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7he AR Al e TEsklaL, 195080l vl= 2SEA}F Emst
L. Wyndner?} Evarts A, Grahamo] #|42A}9] 96, 5%7} HE o]A+9]
g FAAIUSES A Bttt o|ef -2 ypshy I-tof 7] %8}
L o A&ste] HE AFAHEES TSt U sfietoll A
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2) Mollenkamp C, Levy A, Menn J, et al. The People vs. Big Tobacco, How the States
Took on the Cigarette Giants, Princeton : Bloomberg Press. 1998:248—251.

o] T3t v FE5A= B A (Surgeon General's Report)= 1964\ RE A]Zs}
o] 2007E7FA] 2980 AA HAEX|H(Department of Health and Human Services)AF
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Cummings KM, Health Policy and Smoking and Tobacco Use, Handbook of Health
Behavior Research IV. New York : Plenum Press. 1997:231.
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wpol 1%, AR HARe] Tt ALl 8297k FAS 1 FRT 2
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6) U.S. Department of Health and Human Services, 1989(Cummings KM, Health Policy and
Smoking and Tobacco Use, Handbook of Health Behavior Research IV. New York:
Plenum Press. 1997:232).

Rice DP, Measurement of the Economic Costs of Smoking in the United States: An
Historical Review, Valuing the Cost of Smoking, Assessment Methods, Risk Perception
and Policy Options, Studies in Risk and Uncertainty. Cambridge : Kluwer Academic
Publishers. 1999:19,23.
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2 olaf mid 8007 E (S ARFe] 18.43%) olAfo] A1zkst Z W (serious illness)oll A2|aL
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www.cdc.gov/tobacco/data_statistics/sgr/history/index.htm# : Will Dunham, Reuters, U.S. smok—
ing rate is under 20 per cent for first time, The Vancouver Sun, 2008.11.13, canada.com
: Bill Hendrick, Smoking Rate Is Declining in U.S., WebMD Health News, 2008.11.13).
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1989). TL2)T FAL Aok 5 ofe] 74 HATR oje} 4AE, o
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Fastch 2ol oAt BE Al glof ehel o] et A4

ZoF AEAE ST sEiets ol 2ol whet ST s Aol
AstAY AR 7320l Akl Al 2] =3} 2 (medical malpractice)2] <
S BS & 9lex]o] oo A E =0T War} 9l bl o] BAvt
FTEOE Ao Q= =Y A E FAHoE AR} jir)

3t Sl A 7] 2 & ¢F(FCTC, Framework Convention on Tobacco Control)2 20034 5
4 WHO F3& Fsto] 16870=0] Astla 2004 110 40914 w7171 M
23t 2005\ 29uRE FAWe wEEATh Sevels 20039 79 Aweln
20059 5o ®lEstRl e, 2008.11. @A A AANA 1607)=0] H|E 7FURE &
wlj Al o] W3 A Z ko] ch(http://www.who.int/fctc/en/).

10) Napier K, The Leading Cause of Preventable Death, Cigarettes What the Warning
Label Doesn’t Tell You, American Council on Science and Health, Prometheus Books,
New York, 1997: p.1.

11) A AHARRIEZ(ICD-10), St T2 HAFQIER (Korean Standard Classification of
Diseases)o|A] AP Y = “F17.— FujAREo] 25t AHAl U Y%A o] (mental and
behavioural disorders due to use of tobacco)’ & HEHFE T}
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A4 AW A A57F FHNE Ay AHERREE o599 5 1
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13) Breslow L, The Future of Public Health, Prospects in the United States for the
1990’s, Annu. Rev. Public Health. 1990:18.

14) Kickbusch I. Health Promotion: A Global Perspective, Health Promotion. An Anthology,
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Pan American Health Organization. WHO Scientific Publication. No.557, 1996:22.

15) Terris M. Public Health Policy for the 1990’s. Annu. Rev. Public Health, 1990:43
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35) U.S. Department of Health and Human Services(Public Health Service). Treating to—

bacco use and dependence: 2008 update(Executive Summary — Context). 2008.
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T} (Centers for Disease Control and Prevention, Cigarette Smoking Among Adults—

United States, 2007, Morbidity and Mortality Weekly Report, 2008.11.14 : HealthDay,

U.S. Won't Meet 2010 No—Smoking Goals, 2008.11.13).
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37) http://www.cms.hhs.gov./NationalHealthExpendData/02
http://content.healthaffairs.org/cgi/content/abstract/27/1/14.
38) OECD. Health Care Systems in Transition. OECD Social Policy Studies. No.7.
1990;129,198 : OECD. Health DATA 2001 Table 10 (Total expenditure on health, %GDP)
Centers for Medicare & Medicaid Services. Office of the Actuary : National Health
Statistics Group ; U.S. Department of Commerce, Bureau of Economic Analysis; and
U.S. Bureau of the Census (www.healthaffairs.org).
Busch R.S. Healthcare Fraud: Auditing and Detection Guide, John Wiley & Sons, Inc.
2007;1.
ul=oll A 2001~2004 A7 SATA Smu|E uid 9609 HElE FEstAL A
EA HE-S e iR Qg AAEANE-2 A 1,9309] dof o]2al, T &
AEE 20079 722 & uf AW 9 guiAlo] Fdste ol4be] 3254
o] wslttar 3tt} (Centers for Disease Control and Prevention, Cigarette Smoking
Among Adults—United States, 2007, Morbidity and Mortality Weekly Report,
2008.11.14 : HealthDay, U.S. Won't Meet 2010 No—Smoking Goals, 2008.11.13).
Christopher Lee. Study Finds Health Care Good Value Despite Costs. Washingtonpost.com.
2006.8.31.
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Ao o @ =89& 7Y A& 8% =ak WEEHUT (HealthFitness,
Response from HealthFitness CEO Gregg O. Lehman, Ph.D. to Report Finding Investment
in Disease Prevention Could Save America $5.60 For Every $1 Spent, PR Newswire,
2008.7.18).

44) Gordian Health Solutions, Inc. Public Attitude Shifts in Favor of Employer Incentives
to Change Employee Health Behavior, 2006.7.20; The Wall Street Journal Interactive
Edition, Many Americans Back Higher Costs For People With Unhealthy Lifestyles,
2006.7.19.

45) Michael R. Bloomberg, Health: The Way to Save Millions of Lives is to Prevent
Smoking, Newsweek, 2008.9.20; Richard F. Daines, M.D. Don’t Be Silent about
Smoking—A Message from Dr. Richard Daines, New York State Commissioner of
Health. 2008.2.20.

46) Action on Smoking and Health (ASH), New ASH Ad Compares Tobacco Firms to 9/11
Terrorists, 2008.7.3.

47) New York F= 2008 695 g 7 150220l HujAlE 2.75F 2 (A wHj
Al Z3 Al S 425g )R I Haste] 2 3A AGEFA SR F
o] Yoz 83ttt (Health Officials Hope Higher Tax Prompts Smokers To Quit,
Canarsie Courier (Brooklyn, NY). 2008.6.5: Smokers face $1.25—a—pack hike N.Y.
cigarette tax goes up Tuesday, Binghamton (NY) Press & Sun—Bulletin, 2008.6.2 :
State Cigarette Tax Sees An Increase, NY1 (Time Warner Cable), 2008.6.3 : New
York's cigarette tax climbs past New Jersey's to become highest in the nation,
VALERIE BAUMAN, AP, 2008.6.3) ; Oregon F+= 3t 71 84.5KE <QlA}sle] 109y
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presents benefits beyond revenue, Longview (WA) Daily News, 2008.6.17) ; Florida 5
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in air for smokers, Orlando (FL) Sentinel, 2008.3.25).
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18) W1 sfsksle FAA Fodol elste] A WAL el@u)7t 20,0008 o]
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2H]R9] H7lo] 881gd 8|7} Hkar BA38FaL Itk (American Lung Association, States

Should Fund Quit—Smoking Treatments: Experts, HealthDay News, 2008. 11. 13).
49) John F. Banzhaf III, New Federal Medical Guidelines Could Trigger Malpractice
Lawsuits for Smoker Deaths; Legal Actions Could Save Over 40,000 Lives Each Year
and Prevent Even More Needless Disabilities, PR—ininside.com ¥ NewsRx, 2008.5; &
gk o] AXlo] WREY] HA ook fARE =A2 ALY FHZIR SR Qv
iste] Sjgme aFA7IY THedT 39S AT vy ok (ASH, Anti-
Tobacco Lawyers Target MDs in Malpractice Law suits; Which Seek to Require
Doctors to Treat Smoking Medically, 2006.4.12, http://ash.org : Stephanie Gaskell, CITY
WARNS DOCS — HELP PATIENTS STOP SMOKING — OR doctors they could face
malpractice suits if they don’t push patients to kick the smoking habit, New York
Post — New York, N.Y., 2002.12.13).
Maura Lerner, Can cash for clinics snuff out smoking?, Minneapolis (MN) Star Tribune,
2008.10.13: Sarah Rubenstein, Pay—for—Performance Gets Doctors to Push Smoking
Cessation, Wall Street Journal Blogs, 2008.10.13, Blog: http://blogs.wsj.com/health.
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51) Jennifer Stawarz, Poor Quit Rates May Reflect Physicians’ Lack of Smoking Cessation
Training, Medical News Today, 2008. 10. 28.

52) Joanna Bale, Smoker told to give up if he wants consultant to treat him, 2005.12.19:
The Sun (uk), You smoke you croak, 2005. 12. 19: The Sun (uk), Fatties, smokers’
NHS ban, 2005.12.24.

53) Fatties. Smokers’ NHS ban, 2006.2.14. http://www.thesun.co.uk/article) : Mirror.co.uk, FAT
CAN ‘BLOCK’ NHS OPS, 2005.12.9 : Guardian, Healthcare in the balance, 2005.12.14.



olrle] Bl AR E e} o oAy 257

of ARAFE ARSHE o] HHatrks Rolork. olo] s

o

=2 s

P AR EL%E%% LRSS o2 A OJ@‘ o A7t = =
% 7

SIS Aok o] ohieke ABE ANelch, ol wgel A

1 B3t NICE= ﬂx}ﬂ At S07e A wet A=2a

ﬂ,
S~

o b % A A A S A o, ol
wato] olabe] ANR WIIO|AS EAPA, T o]F] EAIA it
of 96%= S|l ARTHSA tste] TAHOR EES S & A
717k wgieka Este]l e HAgAe] PR F2hEgirkn, 2007
GRSt A W 4F ol o] FASH gho W FALe] Tt S
2 AR 4 9lek 230 uhel, 574121 A%717} 2005130 W 332]
AElo] 3lok SO 4097 W UE FHlE AFU] 107 7
Z9AN B FASA Rotol NHS HAORRE S&E ARG
AR g,

el A wd NHS7} Heshe FAm o =ult 279 heERA 10
9 A9 179] seso] ulse] 109] ST 7G|, 12008 Hel
FAAE 9008 YO Folx| Fohd FAW o

i

B|7F ZHER 309 7}
SER Z71e Aolgtar shrpse), dde] NHS 52 AR ¢S 118

54) Guardian, Smokers and alcoholics ‘should pay for operations’, 2006.6.29 : Guardian,
Doctors want debate on rationing of treatment, 2006.2.3.

55) United Press International(London UPI), Doctors deny surgery to longtime smoker,
2007.9.14 ; Daily Mail (uk), Doctors refuse to fix builder's broken ankle unless he
quits smoking, 2007.9.14.

56) BBC News, Smoking ‘costs the NHS billions’, BBC Online, 2008.10.6 ; Insider News,
Tobacco: £ 2.7Billion UK health cost, eCancer (uk), 2008. 10. 7.



258 7 & B

sho] S| FAY A4, A BAlL AAAREA 5L AW

SH3E7] i A=A Wk A Ade AlSsh = sk, o

= o
sto] Alue] AHf-E FalFIcHe HlBE Qi) A AT o] Hlgat

oF A u| Az o] au7F Arfal 5?2t 2| oJALS|o A= F
AN o Al el AT el Aok Akl
o 2 g5 ojdqT Ae Foh= 5= AUNskaL o),

= EZﬂ_—‘?‘—(Department of Health)= 2008 5¥o] “wlg &tz
9] Zgt’ (Consultation on the future of tobacco control)o|gh= A&
2 gsiol FawAel diAslel B Fu AN BANUTRe
Yol FRRIAS Wked), of714 ujd Foz s 571**‘%*
of SRR ok MR ALY Fafiglo] HT gt FARAS
of thokst S A1, 2006 22%% &ES 201099 21% ©|3}
2k W] SNk olg JhA) AE PEska o3 Rzl mne

Alarstz] $1gt NHS O] o 2] Qg ZF=skal i,

Nyt J=3} vz =2 2] 5 ZeljAd A gH(self-destruc—

tive vices)®] AmAR| tfato] o7} gl

m

<,
=

. ARE AR Aol
djsto] olate] 3597t FASIIL AT AT FERAR Alage] A

o= fsiM= Hele] AAde AL AL AREES A e

FARE BARA 2] 241904 A efFHe Aol A Akl

9] 8197} FAA o7 2ostal QT
TFE OAREEYE FAlol Hlo] FAXeh HuEA), A T YR
FAA AL A& Y@Aol ofourt YE anw o Faxjel vy
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Doctor’s Failure to Provide Effective Treatments for
Smokers and the Legal Responsibility of Medical Malpractice

Un-Mook Kim, Ph.D.
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Chief Research Fellow of the Korea Legislative Studies Research Institute

=ABSTRACT=

Tobacco has become the world’s leading cause of deaths and diseases. And the
tobacco use and dependence itself is a kind of diseases, so-called “mental and be-
havioural disorders due to use of tobacco” in "International Statistical Classification
of Diseases and Related Health Problems(ICD-10);and "Korean Standard
Classification of Diseasesi. The tobacco use and dependence is a chronic disease
that requires repeated clinical interventions and multiple attempts to quit. But ef-
fective treatments to the tobacco use and dependence are developed and exist that
can significantly increase the rate of long-term smoking abstinence.

So the physicians should warn smoking patients about the dangers of smoking to
the health and the life, and the clinicians ought to provide one of more of the
treatments which have been proven effective in helping smokers quit to smoke. It
has been concluded that if a doctor failed to provide effective treatment for smok-
ers, and the smokers subsequently died of the smoking- related conditions(tobacco-
sis) or became incapacitated by the tobaccosis, the smokers were considered in the
medical malpractice. Thus the smokers could sue the physician for medical mal-
practice, claiming that the doctor’s legal responsibility of appropriate treatments in-
cluding smoking-cessation which the physician deliberately or negligently breached.

Keywords : tobacco use and dependence, mental and behavioural disorders,
smoking-cessation, medical malpractice, dangers of smoking






