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of thAl WA E Al A ATl Uk 19954 ICCHATARLY F
ANA A7t 33A01H Aol 2004d4E ¢k 60079 oleai T Hdol AA
Hdo FAFA7AYel dFHAL ICCEAFHLE F HA &3 38
BE2(Appendix) 22 FAH Ut}

o] 7t&dl ICCEA T o] th& =71 £& FAFATHA vt 7+ 5A
Al 289 st A18x Y “YEFE"(Terms of Reference)oll &3 A 7=,
ol MAE 7IHFAE YAFAE g o ZASAFIHANHE 27H
< A&7 otyrhD

“Aegxd"AMFE ICCEATFA ] 27t ¢ MAHAEA E&54F ot
=do] %oy 9 7Hx AHe] ' A2E HilHo A& E&H gl
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7o A& oo AAY FAUEH H S gobstn FALARE B3

stedl & 8ol Ho FA/F €2 FA AFHAESF e 712Gl
Aot.
Aol Adle ICCEA 714 AFE z2ta dE ZAZAZY Aad o]
‘AGetzd"AFd AdF BAZ Ao AZEH FUd AR oo g A+
o oja 9] Fo] Yojxop & aAo] iz By 53 fLEets gy
Ad7E AA 10998 S9e] Qloeng Yo7 A GAHEA Y H“B"l solg
o el ICCTAY o€k F7He A2 HAA ICCFAY EAY “9g=
A7e] #Ag AAA L7 o3 Wi HAct
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1) ICCEA S 3t 5A2, 34, “A8x20"9 FHA1B8R), 54, TAHLY BAZA
EMA2IZ), 283 AAE FAu$e FARRZE FE5G(A302) AEo|thL.
D’Arcy et al, Schmitthoff's Export Trade, The Law and Practice of
International Trade, Sweet & Maxwell, 2000, p.494).
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z271E FAHLY AHFFZ(Secretary of Court)e] “ZF A< 2 A" (form of
submission)E A Fow, dro] FALAS FAAY A, SARL FA 3
FAR Y] F YL Ee]l AFAt v & FARIE S Addd,
ARLL S FNAYPL AAE F AAth o]e] i ICCY L £
3] o] F Ao °‘9d‘:]' z AREe FAY ANIRE ALY FAH <
(imprimatur) & e JuE ZE Ao, EAE AWE “‘FAJHA
532 Xc}\“/H—J EAE AR A2 ee FAFAY FELE o4
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I F 19559 ICCEFATFA ] dE MAHHEA “FAAHAA"E AAHL )
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19554 FH o =dHEAY ‘A2 esddE 29 TAHHAY
s Bz Jon, ASHFVNE FAHA et 2 F 19759 74A A
A FAHELY A8 do] FAR F FFo] AHEA o2 BFE AYsta

AAHQen, FAPAFRY AF/VE FARYRY FARAS
g 2idz AgsHd

197546 ARl M E “ 2" BRE 27 vigo] AW BAE T
shglow, oo we FAAR FH7k shaseh ICCAL WA “Sgtz
e §ARAE Fo] 22 A2 S 4T $AL WA FATY

19759 F49 A" FoE ofe] o B 1F ve] AEHAAT Y4
Be WAEe o8 FATALANA 48F FAZ A4S HUek AF
‘Pz e 197599 o/F SHN EAFE fxHoR 19089 AP EH3
HANE FUAS ANS BA IQTL Z 29 10C FHALAE @ 2718
Adetane 2T “ggza’e $4% 2YAGH

L FARRII AG2D JAESL TFY A

A o%g AR AYBE RATGE Al FH Rolvh ICCFATFH
“H‘%Zizj”ﬂl # AAE ARE FAY 27149 ANA 483 £A
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2) E. Schifer, "Terms of Reference in the Past and at Present”, ICC Ct. Bull
Vol.3, No.l, 1992, p.9.

3) K. H. Bochstiegel, “The New Arbitration Rules of International Chamber of
Commerce.” International Economic Order: Essays in  Honor of
F.A Mann(Verlag C.H.Beck 1977), p.575, p.586.

4) ¥ =71 A
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(order) WZoltt. diFE ALHANA GAAE EAo] AT Fof T3]
FAGE Adste Aol o ol "astA A AU FAFRA G e
& AT ez vz a3 FAARAGY EHE BALE Ve
37wtk o] o= Hx FATAE EAFUAU FAFI A
U FEAC #ato] oFo] A AL “AgzPd EE AR F2A A
= A2 A dF A2 Tz FFE F Yoy
g AR AAd 249 AFH REF FEAY, FAETGE FARA
€ Wrlstnz ‘Agxa"2 FARPRE g A FAY v

& FE AL AAE - =F st oo
53 ‘92" &3 22 AFs e Ao 9y AAHR kD
AA, 7 }2}9} FADANA sk A, FAU 2 FAE AT 4RH
< TAE Edstx FIE 75 E AT,
A, ARG FALANA FANN =osted oy 4 EAE &
AT F7H4 7teAd e Asdq.

AR, FAAA ZE BT dE&HTE A9x8 wetA AZIHE A
7bFedtEE @

A, 4oz Y ARG AAsitte A& FAUIEE 57 4
st} FA|AHF] AU ALY HAE FAGEE

o] YA A sty “Agzd"E FAWAl A27294 ntet FA
Ao BAxGES HEZ W FAAY EE F7 9 W3R ZRAHJEAS
Ao o} FAYL 2T 8 =S ATH At

5) American Construction Machinery Equipment Corporation Ltd, v. Mechanised
Construction of Pakistan Ltd. 659F. Supp.426(S.D.N.Y. 1987).

6) St. Bond, "The Present Status of the International Court of Arbitration of the
ICC: A Comment on an Appraisal”, Am. Rev. Int. Arb., Vol.1, No.1(1990), p.116.

7) "Practical Guide” prepared by a Working of the ICC Commission, ICC Ct. Bull,
Vol.3, No.1(1992), p.116.

8) ICCFATA A19z2E “MZL AF"(New Claims)oll B3 Z=Fo|t}.
9) ICCEFAFE A27x+ “FAYLY B4 HAE"(Scrutiny of the Award by the
Court)el] #3 =3o|},
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L W&

“AezA"e FAT ICCTATE A18x A1FdL “Agza"d 7|48 Y
€% 957 Zo| wAST ok
5, AFFo28E FAEAE FHE
2 AU Ee FEIARY Y3t FAATE H2 A
st “Ygxa’e FAE AFE FAGsHol g o] AFdEe o
& 71A st oF drt

a) BAGAA 9 AH ) A A

b) FABAAAN TAE FRAY FA0] 75 HHAIAA FA

o) AR 24zl A7 2R 2 bsd "M AT £ vt g1 2
AE AT 74 FAAY AT 87

d SABAE7 FAAs v A48 g ¢ A4S 44 55

e) AU A, AN 2 F4

f) sAZx:

g) A& At A 2 A EHE A4S FARFRI £98 FA
QI (amiable compositeur) 22 &FdAY T FFI Hex aequo et
bono)ol w2t VY F JEE FARA R T8 Az W& Folth

Aol ARG SR A, T4 2 FAAGE EER “YEHRA"

¥3d HA BEAT R HFE 7%} Uk F, O F BARY A
T84, Q A £E QO HLY AXATAY MEAY Fo|th o sted AH
BE2L HAsr] god AYd F vk ‘Ag2AMFY FHE 9 A
At SFARAFA FAA HE&E FPE 2¥S AEFAY 1HE 713E
Asdt o R FAAAL “Agzd’d FAE FAZIE 7AsE A
of HEolth. FAMEe] “HegxA"s AEY W Tt “Yegzn"o Al8x
A3l met sdo] I3 E3 FAZFE F83F Ao 7HFH

Z
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1) SAtAte] 32X

A18% A1F c3 o TR AL X (summary of parties’ claims)E “Y&
2779 Aot} orjole o|& AlF Yo FAIR e FHEFFo] XF¢E &
AT

“Aegzn"e FAUE AMEANA FFE BE FFAEE B4
Fol dFsted g ¥ ofve, F 7F A9z wa Fo M2E
U AT E A7|E AR AYE Adsty] dEdE Byl gl
AEL Y2 A9 ‘gz Fo M2 FTE AV V‘ng
FEE TRANI A & FE Uk 2ZAG 28 FEIF d8Holxn

o) OXL ot ﬂlo
BCIeARE Ui

o
2

gAolgtd A19Z 9 wiXETy & 4 rhio
o]} Bt ICCEAL 7HF vlBE BAd s “fg271" F4F A
Z189E AFE A9FAA dFFE JE “NEE HF (new claims) A o

29} whef a7e] “Aze FTEE ‘Az’ WHE RolheA] JRE

%7 ARSER ] BF Aolth A Folo] “BP (claim §& FAIHH,
55 $oo] “42e AT (ew clam)AA ] Batel FAHeZ s e

Adsol g A 2rhi

Wby gARs FAAEL “AFgxol
ZFABAAN FWEo) A FA A=
Uz A HFUES A2 F3Y
Ao Ede AwaA Lolop wol.

FAAY AR FANRATA EFE 3T VWA gz 2
23] ol A9 AL olojAE FAARANM BAHA Fobok Fe. “S
Gzars BAe BARe ATE Ao 202 b AIAE ITHE
BasAY dARA Feth 2 olf2 FAAT AHzA’d AP
st FAA Aol FARE T I FFoE BFHA @t

FHE 4 o] EA BNE 7
g 213 Yot o 284
Azig FAFHAM H2E F

fd

L‘l

K o

10) ICC Rules of Arbitration, Art. 19:” After the Terms of Reference have been
signed or approved by the Court, no party shall make new claims or
counterclaims which fall outside the limits of the Terms of Reference unless it
has been authorized to do so by the Arbitral Tribunal ...... "

11) ¥ 739 Zg2oRBdE AI8E 1 cE9 “BFT2A"E “prententions(F4)” &

9ol E, A19Z “A 2L FT'E “demandes’@ Tl E A P—Tl Aot



ICCZEATF2 (ICC Rules of Arbitration) 9 “$J&ZA"(Terms of Reference) ] &% A4+ 87

288 2R gAY H7rH AASA HAEHASE A=
o) ol & olF 2 oH FAUEL Z FAAE £FsHe “HExQ”
e ATQRAE FHFEE I/ E ) o]gd HBYL YA 39
FAAL Y A4S BES] ST e Aol Ak gy o AL wef AW
AE7F & FARY HFU LS 84T Qo] v AFE IJHE FARA
7 BAS 2ta oz 94 EE bR S HE 5 gtk

= AT 8A T FAAIE A AEE AFE 9o AdF
E s FF AdE SAT 1AW ol A FAY L] WopEo]
A ow TF R ‘Yz’ A BFH F e A19x4 we
NEL HTFE A9t FAAER 0}0313 JE9 BE AT AT
ANHAEE FAFEE 1, bE e FABATA AT 99 38
HEAE R E 3}7‘3 EXE HHAZ Aotk F A A18E A1FL o
7F BAFRA ] B ié(rehef sought)¥ 7 249 HHYE 7| st 2 73}
2 gtk BAgeH THY HFHA 2oy WEo BFARE 7o £
gE T+ glv ol t”é"ﬂ"i “Holl A A3t o§ 7t EA (any relief
as considered appropriate and available at law) &2 2 E84A4 & oty|d &
Atk AL FARAR FAFOE QHHA F& HAS AT FAAG
AEE ¥R BE2Y 8@ BAALS ¢ AL AR AU
AAA A whd =4 §lo] B4 +4¢48 + sk

rlo °

AT e G T FH FA & Al FAAAFEE F TG0
Z)o] AR 8] & (scale)ol] Wk AdH]£(advance on cost)S SAY of £A4

Fde & Favt vk & A weEk A g2 “AEgzAT] TAYL
olste] ot d wf FAHYAA st FHHAY HEL A /g +

FARREI} AAQstolof & “YHEZ"(list of issues)e FARS] A FU&
%‘ﬁ]’ﬂl“: otet) & 3 A8 A1d dzel “HAH(issues)el| #F <
Al FARFS] Ao tid #Az Bl 9o RolE A]-/“(fact)

A A (substantive) =& A3 ¥ FAE"E &Ysele Folrh12

i r\c: ot
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APTESE =N 2B et floH, o2 Jstd FAHFAAA T
Ad ¢ JdE °e A7 B 2t AHA Fe

TAANA A" ARdo] APHel wet wHFHE Aol Apdolrh. wbA
AT 5ot 29 FALY AdH FHE FAE nHT FAQY A
2 “aigxa"d grlgs ‘AT AR wotol gt ICCFAF A
‘ARTe ‘AExd"d TFANEE 7S AL FAY HAE AdsnA
e oA B RE o] ot FAAA sAstdor & FAE 274 7
otste] EEAE T ZAAS FAJNLE o F FTFHEE oldste
U =& F1x goltt

‘Aez"e AYA “BH"E ES53ete ARZE A2pe] AL
EL "“ﬂ*}fﬂ'«] AFHA FEE HEE AT g B9de 4% E2

= {7 gt 28F B FARALI o] e AAEE"S &

H]OVM]“ A71H ez YR ol X gith

A7y W2 A &9 2 Sol4d o #d A= w Adnitt 7
Ao YAE e @ fFresA AR s ALY FAGe] F F
At R oA ‘YUY 4AE ANANZ £ A FAA b
&0 A7)d MBS AFE ZAE ¥71% Fot ol oy g W}
o 29 ICCEAUNEL FARY AF9 vt AT 2HE He= AHES
g3 Z|Adte #E AZAA Aot g F 7 A18E A1Y d3d
T FABAE7L 54 d(inappropriate)3t Tt AZ3td “HHE2"9 AL
A ¢ J=EF TAHs T Aok

X,
flo
oft

—:

Hebd SABRRE o} ADEE A" SEHRE o] AR oY
£ 24% 9%} A0 A18% Al dze] ARE 2P 24¢ AAZ
o Utk & 2288 AT Age FHolRAnn sty d9z AFHE
2 2AEQUTGW 2FAT 3 AL AHoE FARARY ABPol S35
ZARARE woF 2AY Fulsh ¥ Aoy e Hp A 42
S £E 9@ B2 A 9 5 G0 2RE AgHojol @

12) “Practical Guide”, op. cit., p.35.

13) T. Webster, "Terms of Reference and French Annulment Procedings”, J. Arb.
Int., Vol. 20, V0.6(2003), p.582.

14) E. Schneider, "The Terms of Reference”, The New 1998 ICC Rules of
Arbitration, ICC Ct. Bull-Special Supplement 1997, p.28.
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Oa fHoz 239 F gtk AAZ dosre FALEL AA oo &
‘AA'E BE53) ste A2 RauF3 Joid) & 8 ICCEATY A6%
A2l 248 Bort SlE BS FARARY ARde @3 A, 44
of #% B4, SART dA/sAH £E AR ‘AExRA7Y #6150

AL BT & YE B8 BA 5 obvhE 2587} Hojo} g,

3 A 3

T APAAE ¢4 FATEY #A
Aol FAH A ol T Ffele BAZAAI} FA7 FrhwH, 218
g7t fle Byode SARARI 2Ase T A &Pt

AAE T HE&E At B AFLAL 2FL FF “AdgzA"q
EFHA Forv, FAYLL TAALE st F “Ag2A7d UF A4 2
AtHE AYsHA RaA do. 238 FAJNEL FANYAAAAN M5
A& Gr3y) At daF B Bxe AAEAd 22E A
BrlstE s AR o1
5| AABES Af BAAE A Hezdvd TFHWE BE FARY
ol W7ol g7 Wi 53 Fostol ¢k P XA E
7HE =2 dide]l 2 F Jouz ‘UHRA o ddsEt A
FetA AdAE = g
Y= E73tn vhef A A Fod “HHEn"s AMstoerd A
he A2, Tk e 23
A ok AZHE BA HYE AT RE oA v &1 EHE 42E £ Ut

of BN HEE ErE AL LAY EAlth o Yox FARA
FE o9A AAH 24, thAl ZaE 3209 FAQ sk dFF AN B
83 B4 242 od FAE 2R A¥E ZEA 9 Fo| “Ygzd’
BAHE Aol BEo|thy
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15) S. Lazareff and E. Schafer, "The 1992 Practical Guide on Terms of Reference
Revisited”, ICC Ct. Bull.,, Vol.10, No.2(1999), p.15.

16) ICC Rules of Arbitration, Art.15.

17) D. Hascher, Collection of ICC Procedual Decisions in ICC Arbitration 1993-1996(Kluwer,
1997), p.24.
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I ARZORRE FARA

=S FAs Ak o] 22 FABFFI FAR
]
1

™

5 74 Algz A1Fe FARY
ENRELESLENE S

dg A%aA T BaHe BEHI) AGolth v Az FA 7|
2242 A7) A% Roln FA9 AFA ARE A A ol

F fRz"e] FAHolo AW, 1PAE 74T FAAL B TFH A

137“’“ wE FALAE THE “11—:-151 “Aerzz”o] ¢AE WA #H"

& 22, & F 73 ABZ 73Y L3 (general principles)ol| wHet

BE 2 AAZX (conservatory and interim measures)®] B (A23%)0l} 2
B3 oo ARAI6R)Y 2& 2AE FT AFdE 22 Utk

=3 A8E AP “YeERA"E MFE AR AU v ¥ AR

o dg)ste] FAAZE H 2o AETF AFA dadstd A Ho ok da it
A& ok “AZ AZE A F(most recent submissions)E dFIF A& “F
A4 »é 2 9" (request for arbitration and the answer)®] w3 ¥ AZ&d F
T 2w ATE Ydgxnd T 224 FPo|vh19)

dutd o2 PAAEL ‘Yz A4E Y7tA N2E HT+E AFF

[

A g 4+ ATT LS A AR 7, 3 Az’ A9g 9
8 29 SR Az FFA AFH LA BehdE BAZE Ak @
o olzo] "SRxA"Y S ALAA ARAeR FARAE AAAUT
# 1% BAL 2 5 °1v}.

211?'&(%1]19&) & ICCFABAFE oo #std AT A7
a9 FARAFY Afele 28T AFAS UF =
slojof ke 4FE AAS sk

ol Fele A Wk FA|ARIL ‘g2 A FAE T
o AEATE FHITE A 5 o

18) CL. Reymond, LL, Etudes offertes a Pierre Bellet(Litee 1991), p.467.

19) F. Eisemann, “Le nouveau réglement darbifrage de la Chambre de Commerce
Internationale”, Droit et Pratique du Commerce Vol.1, No.3(1975), pp.356-357.
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‘HzA’e FHdEA FAASL o2 NFEE 2AZ” & RIA =
‘B ARG Qe AW AAAE Aestolol B T AAZ
g 744 F54ol A% AGAL. M YAZ Ag2A"Y 2ok
AR AZ® ARE 2AZ FABARI ZHse] 2 PAAT} =BT 5
A HFeT NP F A7 =W pxe $4T F AP AF A9
S B

ot rir rfr

M

Be =t

R %%}04 AW W, wep P Apol

o AAEAAIL 9 AY ol§ SHTE BYL 49E 4% 5 Uk o
AsE $A9 TR 27 Bok FALe *

et @4t g7y ALY BAAR:
7b 2 d7bA]) a2 g AT B EAE RT U W dId T
o SN g APo] BT 5 YorW)
ARG AR AgzA’e A9 A dg Sz ¢ W, 9
2E dftgeoz FAAZ Ao obFE ‘AgRA"E HF #d HYrt
FadM AdEna sE AN Fdd A2 Fdo ‘A"z
o] apxlut Hel At Sel FAXNE FEAISHoF 3F7] wEo|Tt “S
A18E A3Fl w2t FAFAY Ao} F TRF AL ofyr,
A ARATLS FARYF} AT “Ag2A” AR AP
dAZEH A7) e HEA My AR glojof 5&5}21) of 9jdx
“ezz’e BA AR oz FAAdT2)

npA o2 “gxA"E W FAATE o7)d NPT sk o]RE F
AL AFde BAGoF do. FARE ‘AgEa’Y x¢dolE A

(o of

ri_
flo
o H

oW £ A folo
X
Ju

E= N
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20) “Practical Guide”, op. cit,, pp.29-30.

21) ICC Rules of Arbitration, Art.24(1): "The time limit within which the Arbitral
Tribunal must render its final Award is six months. Such time limit shall start
to run from the date of the last signature by the Arbitral Tribunal or by the
parties of the Terms of Reference or, ... "

22) "Practical Guide”, op. cit., p.38.
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Fgdud, oA B3 gAY A7 X9 pdsd FARARE
sl BAA BR7L 294¥ & 9= ARE s Sea 2y
Agza’e A9 it FAALE i PR AEAFE 9T o
Aot £Ao] Bt Aol BAL AFHES sh=v JohD

m

3 &%

‘Aezd’e 494 AR FAFAE dAda st AL oiyAT A

Aol FAAS FAA 25 Aol 7] AR o A BAE Az
AL

z, “gRzd’e BRAA wRAE FAARAGY ¢ 39z 0FY 5
I3 AL FAL) EAAEG FEA o] A AS FAYAZ 2
79 4 itk wekA FABRRS B ol A FARE “AgEd
ARE AS AN B2Y 2L Ade o7l AFad AL & sk

Tof g FALAL7E HALH - H(express reservation) & HAZR “Y gz
MREITd e g AN JFE TUEA &3 FAE Fste A
o2 PolEdAn ok

A"e P FAAY B HE AL FIHE 2 Yo

CEES | A7)
oA e 239 BE BAC #ato] YAAY T4 Yt FI2 179
oA

F ATD AL oW HYL “9JgzA "3 “FAFH" Apolo] BIX I}
3l “gzA"e] LA JAS HE/|E 3hr)e)

ZF29 thA A (Court of Cassation)2 ZFHA0|AM o]Fold ZAF < A
B A ek FABAREI AEEA" HAH 2FgS utst F$ 1 @
AL FastE  dvhn #A RG22

23) M. Harman, “Getting the best from ICC Arbitration”, ICC and International
Arbitration”(King’s College, 1990), p.147, p.152.

24) W. L. Craig, WW.Park and J.Paulsson, International Chamber of Commerce
Arbitration, Oceana, N.Y. 1990, pp.289-290.

25) S. Greenberg and M. Secomb, "Terms of Reference and Negative Jurisdictional
Decisions: A Lesson from Australia”, Arb. Int. Vol.18, No.2(2002), p.167.

26) LaPine Technology Corporation v. Kyocera Corporation, 130 F. 3d 884(Sth Cir.
1993), Mealey's, Vol.12, No.12(1997), p.3.

27) Eurodif Case, Cour de Cassation(March 8, 1998), Note Jarrosson, Rev. arb.(1989),
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4. ¥73

“‘figz"e] FAY 2l FAAAY 2 EE B8t ZAILA £A
of @t ZFALAS FAQAY FIE VIEFAT FAN YA LAY W}
g Wrdsly] fEte “AEgxz’e] MAE F v 80 ICCTHA e 8tk

grek Fal Fo FAAY AR T FA MAHAY, & AL B E A}
o FHHAAY £ I FAAY ®Eo] v E ‘HgxAa"E AET
HaAd #sted F FANE ofFd A7l T AAE A7 FAW
A= FATHY NAE FASA &%t AS7A ICCEATIHL ALY
A Bd AL AFAAE wHFsty] Hatd ‘gz’ wAE 8T
A et old 3= FAPLE SFHA FRou FAFAAE o]
#AdE 2go] girh

AAA R & AAFABARI FEBFY AL A AR wat
LAY B FAJAY AR FEE Q2L “AEEA"e] FHHUT

19983 o] M) ICCEFEA A A E FALAY Ao Bd & “Hgxd"d A
#z FAE "old MEZE AT AF, ‘FrEY(riden)d whet FARA
olg-& S TFEATHD 1¥AT A BHE T BIHAAY 271D B¢
de ‘98z od ¥MAE 275HA Ut

1998 MATFHANE HEZEL A7 FAARAA QA= A 5ole
72379l QA7A AAHAG. ol 219 AATE FA e HHe ¥
0429 “QElzA”L ZA e APL ZA5A utgsty] 93 Aoew FAs
ZAZ A4an.

FARALS] AT #ete] FARAT-] HAUNE RS Foe FAT
ol wel FAdl N A AFEEH ArE AolA “fgxA’d 9

)

“

e

E 3

p.481.

28) ICC Rules of Conciliation and Arbitration(1998), Art.11: “The parties may make
claims or counter-claims before the arbitrator on condition that these remain
within the limits fixed by the Terms of Reference provided for in Art.. 13 or
that they are specified in "a rider” to that document signed by the parties and
communicated to the court”

29) J. J. Arnaldez, “L’acte déterminant la mission de larbitre” Etudes offertes a
Pierre Bellet(Lite 1991), p.75.
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32) F. Eisemann, op. cit., p.360.
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33) A. Reiner, "Terms of Reference: the Function of the International Court of
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35) Société Casco Nobel France ¢/ Sico Inc. et Kansa, Cour dappel de Paris(November
13, 1992) Rev. arb(1993), p.632.

36) ICC Rules of Arbitration, Art. 12(2), "An arbitrator shall also be replaced on
the Court’s own initiative when it decides that he is prevented de jure or de
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accordance with the Rules or within the prescribed time limits”
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40) Award in ICC case N0.10422, Note Jolivet, Clunet(2003), pp.1142,1151.
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ABSTRACT

A Study on the "Terms of Reference" in the ICC Rules of Arbitration

Oh, Won-Suk

The Terms of Reference are one of the most distictive features of ICC
Arbitration. No document of this type is required to be drawn up under
the rules of any of the other major international arbitration institutions. The
purpose of this paper is to examine their advantages and to introduce main
contents provided in Article 18 of ICC Rules of Arbitration, which results in
the wide recognition of the Terms of Reference. As the volume of our
international commercial transaction ranks almost ten in the world, the
frequency using ICC Arbitration is expected to increase continuously.

The Terms of Reference provide the parties and the arbitrators with an
opportunity to identify and agree on procedural and other matters, such as
the applicable law, the language of the arbitration and the timetable for the
arbitration.

They also afford the parties and the arbitrators to identify the substantive
issues that are addressed in the arbitration and to delimit the precise scope
of the Arbitract Tribunal’'s mandate.

The contents of the Terms of Reference which are provided in Article
18(1) include the summary of parties claims, the list of issues and
procedural rules.

For the effects of the Terms of Reference, they are not intended to replace
the parties’ arbitration agreement. But they may in certain circumstances be
regarded as a form of submission agreement.

Article 18(2) provides that the Terms of Reference shall be signed by the
parties and the Arbitral Tribunal, and requires the Arbitral Tribunal to
transmit a signed copy of the Terms of Reference to the Court within two
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months of the date on which the file was transmitted to it by the
Secretariat. The Court enjoys the power to extend the two-month time limit
for the Terms of Reference on the reasoned request of the Arbitral Tribunal
or on the Court’s own initiative.

Article 18(3) provides that if any of the parties refuses to take part in the
drawing up of the Terms of Reference or to sign the same, they shall be
submitted to the Court for approval.

Article 18(4) allows the Arbitral Tribunal to extablish in a separate
document a provisional timetable. This is a provision that encourages the
acceleration of the arbitraction process. The timetable provided for therein is
merely "provisional" and may be modified, as necessary, during the course

of the arbitration.

Key words : ICC Arbitration, Terms of Referernce




