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V. #&#

L. 7%

T A EF oo Al ekl #3 UNY F(United Nations Convention on Contracts
for the International Sale of Goods, ©]38} “CISG"2} dt}h)& UNZANAHHY
19 3] (United Nations Commission on International Trade Law: UNCITRAL)
7b AAsk] 1980d 49 119 6278 diE7t A3 Vienna®] UN9 i3] oo
A AR R SAHReH, 198339 1€l HaH 2006 1€ A gy
gtg XY 67700 ZidEe vkl -uete A9-E 20043 2€4
UNCITRAL AHF-Z7gol Al CISGHll Wi HEAE 7[g8dozZH, T A9 A
282 oA 20059 3¥ 1YFEH FHo| A

* FEAEY 2AETE €3
1) http://www.cisg.law.pace.edu/cisg/countries/cntries.html
2) CISG #A99% A23 “ojx= Z717F A0 H|FA, 934, £A4 Ei 71YA
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2 CISGE IAEFTALE F&3ts F74e] Aol Ag A - A

A 9 HEY ARE Fste YTEAE AAToZA JTAFGA oA
HEH FHe AAs e d FHa £ FA T dAE AU E &
Aol AGEHAJSG. 28 2 AR HA A GrHA L dEHAE o2
of7} ABF AR AAA] &t SHOBE HAY B AEol HUL
o, weEA HARE Bl o3 E 2AY 74 =UtA ZAETE 1 gle
Bao] QAN CISGY Hee wASAL FASA FAFA ZaA. ol
21 o2 A= AHY AGoA CISGE FAHLE AHde 7
e AA o] AL o] W&ol WREIA AV CISGH #H =7
o] o] HEA FHo] A H4E Ut}

dAE Fh9 oA F] st FAL Y& CISG ABFIE 13
o Fect I EFuelel gl iFAFe] XNAE BE, olq 4
© B4 it At UM £ E AA 2 B ol Al
FFALAE A = ﬂlﬁi AlFo] HAook dd FHE AFSHOE ALETO
o WE o]dg IA HE A HAdNY wehi A AR FH
A FAAL Y] Eafol tg BAdolzr yoprt ARl o) s FR3 =
e Aol
+ 3 A28 ¥ 3 (Principles of European Contract Law, ©]3} “PECL”9]
FhE CISG A78x9 #fAHS #A45E T3 3, FAAGHe] HEH
FTW-E BRI F& 98E s UNIDROIT €93 (The UNIDROIT Principles
of International Commercial Contracts, ]38} “PICC"g} dtholME ol W3}
o B} P FAOS T3 Q= ARo|t}

oA ol AFe)A AR FRAF 7= F2 FYHUY CISGY H
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7t 184 °F?1°ﬂ 2 JA%E HE o4, $9 TE Jetke F9d, E dope, 1
Agol wAsE AL Agstae, B £ A6d 249 zﬂm}on £ 279 NEYSH
A, UM ““‘ YA FEE d2RE 12498 ARg 9o g e 2o
of 5 F7bel tiste] wEol YA wT’
3) 294, “FAEF vl A FAAM CISG# UNIDROIT Principles® W84 2ol 43
T[A”, ZAZ A15E A2E, F==A 3], 2000, pp.86-87.
CISG §78 “If a party fails to pay the price or any other sum that is in arrears,
the other party is entitled to interest on it, without prejudice to any claim for
damages recoverable under article 74.”
5) PECL #19508%7} &3

6) PICC A|749%7} 2
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CISG ATBZUERF] T R N Bz 5

Y T FAHLR o]FojA 3 e, & PECL £ PICCH#S /o]
H S& vEdes ¥ty gloy, dEHoE CISGE EEd € + 3=
Ao olzg A& daHe dAsHE A7t gz, A& o= Al
aeg A7l Bt S 1$H Wel QelAE A ATt o] %
o]z)A ¥ Y= A

dAoitt dH oA ofF ofg FHEF AAHY A+
7} o] Fof A A A
o2kA o] FellA CISG ABx AAREH, o2& FUdE A%
dde x=¥ 4 HEH %‘%‘%‘% BEs7] A% Sy e &4 dH 58 &0
o or2d, A ZA FFAF TAM AZA A TAsE QA 17
HAEAA Atdigkel vl E Fa olAATH TAAA of g AAEE
AA sk, olzAadA Tl o] Bok zAAF A4S FI = PICCS PECL
o dAsYd = HAHd 2ux I

&2
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. CISG #7829 AQZ1 R Y 49

1. A78x2] AP EH

CISG stell X BAbAL Aol gjste] A Fol AA" FHol| i oA T
A78x st F&EY. o]& FA= CISG A¢HANA ojHd 424
A= EFHA oty AIAT Y shrjolnt
CISG A8z “de] HE 7|t AAE 24L& AFA otHsle 4+
o, dWE A74zstelA FEI7Med Eao WAdFTEE ATl flo] 18
g gl g ojAE F7E F do’uw FATFOEA, AP o|AH T
AL AAstE AHF o2& AL ok sk 7Hl Watde AFo] Yo
AHd ABZE tE Y 98 7HA EAES WHERHE EAE A 494
A &2 AU, F OolAE, QAFAT FAA] Eolgo] AT9
ol wel AAHE B9 oAt AFEHAoF st=A] o F, QolAEA o]
AAF Yol FAHok(liquidated) =4 o F, @7ILd=dd & Yo st
A o|A7F AFHolof A AR @Rl FF7t e A Fol
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EREREEDE LY

age® EFstn dxe 20F ojA#AA AF S dRAE IFF ol
£, wof ojztel @3 Aol HF flohH CISGH o %atA ¥e HFo]
22 F e 8 GEU F I8 HANAE oA AFS &)
Ao dwoz Ba glgol we vk CISGOlA ozt &g A& TR
o] glo] ©x &FAMAHATAZ~ATIZR) BT FHAS FAITE ozt
3Bl FAHE AL FHNE 7R JdoBE, ABEE YT FHE
WA stE = Aotk

A8z wWEW, o|AH T &Y FFAEL A doerz, I3
Ao 2 e —@aﬂuww ojzt B F /A EFE MYAHoR HTY
F ok o] AS oA AEH &AE BAAEAY Sude 7] A A

T2 F gernz i oL A74xS AT AEY 7z MA -
ot a2y @ FFo A79ZY AAxAN sfFete] Aol &y
e AT Asole A8z A oA A AHsA +A41H
o &g Rog 29
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2 olAg 49 %

18 9

ok

A&

ZA o Aol o] Aol izt oW o]z &AH FH o] AR
sojof stz F4 EAZ AVE 4 Ut o] £AE CISGH AAA T4
S Zajujo] B S HFKHThe 1964 Uniform Law on the International
Sale of Goods, ©}3} “ULIS"#} gtthstol &= ojuf3t BEFAH L ofy]31A] &
£, ULIS A83x107F dAo|zte] A5 AAx H71 T4 T & (official

7) Sieg Eiselen, “Remarks on the Manner in which the UNIDROIT Principles of
Interational Commercial Contracts May Be Used to Interpret or Supplement Article 78
of the CISG"(2004), para. b. <http.//www.cisg.law.pace.edu/cisg/priniples/uni78 html>

8) John O. Honnold, “Uniform Law for International Sales under the 1980 United
Nations Convention” 3rd ed. Kluwer Law International, 1999, p.466.

9) Joseph Lookofsky, “The 1980 United Nations Convention on Contracts for the
International Sale of Goods” International Encyclopaedia of Laws-Contracts, Suppl.
29, Kluwer Law International, 2000, p.159.

10) ULIS §83. Where the breach of contract consists of delay in the payment of the
price, the seller shall in any event be entitled to interest on such sum as is in arrear
at a rate equal to the official discount rate in the country where he has his place of



CISG ATSZGERMAf RN NI HE 7

discount rate)ell 1%E G332 FA3Y 7] W Eolctll

CISG it#HAAAME ole} AR FAT 73 & MEsieie Ax27}
ARy, 1 FAAA Held Ao digol mEHE FFE AFIUGB 2
olA& R e 549 AMH AFAFA A HEHE o|AERE At A
A Zutglote] AHdo]l BE ARHJoH ANARY dPidA HIdUE
o A&He T4A oA&E VxR AdHolel sttty dvla - WA= - O
& @ 29dd oty FFoE AZE AAE ARHJG £ oo
A - BAR - FLA] AdE g F
om 15 olzte] AFE A & FAGE FAUTE F2 Ud IUE
TAE dFe A AAE g6

olg 3 oz gl 2 W3 UNCITRALE A= @ofkxotoA ozlol] thgt 7

business or, if he has no place of business, his habitual residence, plus 1%.
11) Fritz Enderlein, Dietrich Maskow, “International Sales Law: United Nations
Convention for the International Sale of Goods: Convention on the Limitation
Period in the International Sale of Goods” Oceana, 1992. p.310.
ULIS #1833l 71%3% UNCITRAL Working group? 197613 3 oFZehe, mis9)0)
YEXge A A9 =L 282 FH(twofactor formuila), & W EQ) =
Aol FAEeN & 1%E B3 &(official discount rate + 1%)% FHEE7 S F
45 o]A}&(rate for unsecured short-term credit)®d Bt} < o]} &2 H7E
HIE /IR Aok
CISG A78z2<9 WA thsld= Alan F. Zoccolillo, Jre] “Determination of the
Interest Rate under the 1980 United Nations Convention on Contracts for the
International Sale of Goods: General Principles vs. National Law” Vindobona
Journal of International Commercial Law and Arbitration(1997), pp.3-43.& =g
"F =d, 5 =82 19749 Working groupd &%, 1977d2] UNCITRAL “Sales”

}‘41% 19803 Y w3le)e] AANAY 2 Ao AL 5& d$ AA J)&d
3—' Qo] BHAFE 3} o 22 E%°] A=
AtgFol #7158 thEF Czechoslovakia®l A4+
AhstE MFE7E Buh dUEes dglenmz £Ed glo] ddE 47 8 A
Foe oz R ke FE Hoh
15) Franco Ferrari, “Uniform Application and Interest Rates Under the 1980 Vienna
Sales Convention,” 24 GA. J. Int'l & Comp. L B(1995), pp.473-474.
ol&@ ZI7tE0] old AF(clETuY A ZPNME oAFYL ExrS5eg 7t
Foteo] FASZ YrhEH, ol FrHEA Y CISG A8z &7 & %EJ qTE
© T.S. Twibell®] “Implementation of The United Nations Convention on Contracts
for the International Sale of Goods(CISG) Under Shari’a(Islamic Law): Will Article
78 of The CISG Be Enforced When The Forum Is in An Islamic State?”
Intematzonal Legal Perspectives Vol.9 (1997) pp.25-9271 it}
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Ae AART, 2240 23 5 W/GS T4 B QHAA S8 A 83
of AAY FA HFol @ FHAL AL o2 F oS AR
se TA4 T4 BARA 2 B TP ‘AAE 29 sums

in arrears)ell W& o|AHTFAE /MR E I FHRoz YA HA

3. olA& AR i £AH AH

CISG A78%7} o|A& AR g FHE HAISHA e et o2&
AR U A Hdo] A EAA "Hl F A7 A28HD9] HAlo] u}
2t A74z2(ERAAAP Y duby Ao FARE AASH Y vjdolge &3
Ao dvrd Ao vz A FAHOE FYH oj}E&EE A
T Ron, HAATY JAAE A wet AFE SWEY HAAE oxH&
& ALSEE e WHol d& F Ak

Honnolde= A78x9] Rt “Safjuldd2 Alokeinte] AAZA Aol
de &4 FEsteol i’ m 74T A7429 AHI FYF Ao B
of A74x2] YA o] EaujFds AAsE FYF Aol Hojof dotu F
Asta, AL mEtAs o] A74R7 £HAAY FAEE =oly] YT FA
A ATBER(HAAHA g &3 A AT6X(A 7 e 728 &3 4t
Al o) BbE ¢ Jdoa gtk yoprt oy AHES ojAEY EAY
AAGt] s okrt, v A FA DA “Fore ddrAHd we” HEAES
TR he A7 A2F e R FEEE Aot F AFolae i

O

17) CISG A7 A28 “o] Pl dle] F&H+= ALF2TA o] HoolA HAHoZ
AR ofd EAE o] Fofo] 712Fn Y A wat 3H€5]°1°]= 3,
e a3 430] gle Afde A 93¢ 93ty FE&He HE
A= oo} gir}”

18) John O. Honnold, op. cit., pp.465-466. & Alg ol & ozl &3] HI/ME 3
AR e, & “Bujr} Ao hIL $HEHYE AT T JAo BHAES ¥
= Aoz 24,435§ Aorsta sich

19) ]a £, A FARAIZ} 3 FAE AUEXANA RFEA delnAd FRE FI
‘el Wwen” F A ]%‘3}3’— 7138 A4 CISG ABFRE Af <37}
‘A A v &S Fa 1—1@3}71] A" 4 gloa Bo gy AAZ ey 7
AN cash flow’t EYUgle) ‘?%_}*33}3'— ol g AF2 Had uwt duby Ao
FANE(credit)old AHE A ZH(diversion of capital)oll &jaf ®HZgc} o)& gt As}sl
e, X SFEITHOZ A% AY £3E A2 (substitute loan) offﬂ A
g F %’i‘:} I E, $SEFIHOZ A% :Lﬂx—'i 3 TS HA = gloenz
olg3 ALlE CISG A76xz0) WAs: U] AY &3 E @EHE—‘] “BEYE



CISG AT8Z(EMFIF FkiDol g £ 9

e AN YN8 0= setsted olxg BH EAE CISG WA WA 3
st 9P A ed, @9 oldW Ade AR 32 gAY L4
st olx} Abolel Fiol tistel EFL 0T & AT ol ol HAEE

By vjg0g vy

JEL %, CISG ATBZE dAolA ATV YHAE Sy BT 9%
g MAA) YES FHGOIH CISGTL IS Ealsh TRHE Wiel Ade
24 olalste USHAY e 2y Ytku B@, o TR 9A AN
A Adsnoz A% EHMde FTL & UE g A% Het v
Fdol g A$el 2 FEME tatdl oldg FFE & dvke Aojg

CISGS] LutAHelE Fuo] WY B3 FAAE FHol 43 Fuyel
3 FRe FR2FI ), Nicholas $& o4& 2Re] B CISGY 34
e 2 23U FANE FH FRE A0RA, AAZ 29T FuI} A
2 ® ohzt CISG A7 A% A BAMOE 879 Aolgn F3

2 5

oJH SWE AAHE glof olAe AP BAE CISGA AET 4 4
crAuHoz wuAck] 48 & ok REWY Yl oo

51000 BIE FH Aok

47470, Homnolds] F4-& 4% %8¢ A48 27t AE o3,

o
g A5 CISGY TAEC] oA TAE st A oz
ng

E8 A = ASL A3tk (Honnold, op. cit, p467 F%)

20) Ferrari, op. cit, p.476.

21) Peter Schlechtriem, “Commentary on the UN Convention on the International Sale
Of Goods (CISG)” Oxford University Press, 1998, p.594

22) 59 JHEL CISGE A4 o AP A gdozy o] BAE stz glx:}
g5 Y42 CISG A78xY ER7F 94715 U 9% °]Z} I F5% Hx
o BRAAMEE 1'1]‘_“3}71 A% Aelgta By ok E IR HLL CISG 31785‘.7} 0]
A& NS A F YU I :7‘10}&1 5?41‘%“’“4 o Eo] e HY
b5 diQtelga “*A]ﬂ‘:} (Andre Corterier, “A New Approach to Solving the
Interest Rate Problem of Art 78 CISG” Int’l & Bus. L. Ahn 34(2000), p.34. =)

23) Francesco G. Mazzotta, “CISG Articles 78 and 84(1) and their PECL counterparts”(2004),
para. 2-b. <http.//www.cisg.law.pace.edw/cisg/text/peclcomp78 html>
Barry Nicholas, in Bianca & Bonell, “Commentary on the International Sales Law.
The 1980 Vienna Sales Convention Giuffré”, Milano, 1987. p.570.

24) o1 F3& stx e SAEZE Fritz Enderlein, Dietrich Maskaw, Rolf Herber,
Beate Czerwenka, Ulrich Magnus, Burghard Piltz, Peter Schlechtriem, Denis Tallon
o] 9tk (Ferrari, op. cit, p475 %)



10 TESEBHE, $£314 2006 8), #1kE RO

=g 4" FUge ol B8 FPel CISG AN FAHEA 4%
52wl Bt glvke Agol AW, Sals oAzt TR ohiz 74
Hoz ofgA FAHCE FUW o|AES WAL F LA datel BF
¢ U3 ARe F4 2amz, 4ozt WAATY TANY 7R o
8 Fugel ool B8 F49 Betk o)4EE AT & Wl g A

S
N
o

et g £A4A%W 242 Wdoly FARAR 8 2HH2E
o] ozt EAE CISGY A& 9d &ty ZEAE &, v F ABZ
A ZANY FAE F47bed PHoE PAHLE TS A dHEE
A7z A2&e A Iy Aol e Ao B AAZE AFA F
EXeE 452 o A2 Z& AFA FHY T thdstA 2HH 3
= Aotk 2n

O

{

o ot

25) Mazzotta, op. cit., para. 2-b.

26) ICC ZAZAATA 2w, o7 2o CISGY HE&EHd Sdvtn A3
AFA e UL FARLE XA} FARA AHE & & IUCC Award No.
7153(1992))

“FAYPA o FARR kel ot gle AddA, FAARLE B o3&
g8 AF 2 AXF A2 BE Agd CISG7F HE&7M53 Aoz R,
CISGE Aleke] AF A4 Yugoslavia®t Austrialbuyer ¥ seller®] =7})o 23 =3
3, T Ao ZEAA Mulzd B3 go] uluxdgd FEHHoZ HX|EF
QLo WgmE AgL CISGY ALH o o} mabx CISG7F A&5HHE
Ake Aurg seller7t E3 dAo)AE AFatoorgt 3ot CISG7E H & 7Hsd
olA&S AT YA FornF FAATAE FAARERFA HE) FH
g AL 715 FUWEES A2 Age] AFAE AASR YA @fenz
WAL CISG A57Z A1T3E H83le EF9 A=FALE AFHE AFYPL
AAZ BhdolU ZARARE S FUHEo] oxE& ZAA HLHE o=
23 ¢h(Hans Van Houtte, “The Law of International Trade” 2nd ed. Sweet
& Maxwell, 2002, p.169. ZZ).

o AFA 9 ZFUY: ICC award no. 7153 (1992), (1992) J.D.I 1005;

« ALY WA LG Stuttgart, September 5, 1989, (1990) LP.Rax. (1991) 317;
LG Frankfurt, September 16, 1991, (1991) RIW. 952; KG Berlin, January 24,
1994, (1994) RIW. 683; OLG Miinchen, March 2, 1994, (1994) RIW. 545; ICC
award no. 7197 (1992), (1993) J.D.I. 1028;

o &3] WA FYR: LG Aachen, April 3, 1990, (1990) R.ILW. 491;

« Algfe]l F=AW: AG Oldenburg, April 24, 1990, (1991) IPRax. 336; LG
Hamburg, September 26, 1990, (1991) LP.Rax. 400; Belgian Cass, November 29,
1990, (1990) Rechtskundig Weekblad 1270;

o AFZ = A FUYH: OLG Frankfurt, June 13, 1991, (1991) RIW.
591; OLG Frankfurt, April 20, 1994, (1994) R.I.W. 593.
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CISG ATBZUERH £ FRM] A £, 11

M. PICC % PECLJ}S ¥

1. PICC ## %379 vlu

UNIDROIT: 19944 “Z A4 kol #8 UNIDROIT €3 1994 (PICC
19048 A vl 93, A2 2004 490)E o8 £AF “PICC 004°F F
£ v 3o

PICCE 71Z9 A#% ¥ (lex mercatoria) BHe 22 1 W&o A4S B8
dto] HE4HAE CISGS Zo| EFviuld] dAsA &3 AuaAHE 4T
759 FAAHA S HE4E  Iok® PICCE H& 2E9] 422 94
ol Aoz YEEY AA(RY Dlack letter rule)E 252 et §
A7 onje] HEolY ZAZRGE ol ZFel tated TS 7T o4
BAAY FAE ZE AR om0 @A FedG A5HE A2 AS A
A7t doz deste A4 F RS & Age 7|29 HE HAH T A
olt}, mahs PICCE &3] “FA4AH %4 ] Malif(Restatement)™3D32)0] 23
= #d.

28) 294, “ZAZZujujA FANA CISGS UNIDROIT Principles®] W84 el¢t 4%
ZA)”, AL A15A A2E, dFFG4F53], 2000, p8yT.

29) PICCY Z+z: Z3Black Letter Rule), F4(Comment) ¥ #gf(Llustration)2 +4
o

30) PICCl W3l & o] o8 23 2 WATHY Uy FHE whEojof v
ZFo] A7]8 Ho| YrHFranco Ferrari, “Defining the Sphere of Application of
1994 FUNIDROIT Principles of International Commercial Contractsy ”, Tulane Law
Review, Vol.69, 1995, p.1228. &Z).

31) E. Allan Farnsworth, “An International Restatement: The UNIDROIT Principles of
International Commercial Contracts”, Baltimore Law Review, Vol.26, 1997, p.2.
Michael Joachim Bonell, “The UNIDROIT Principles of International Commercial
Contracts: Why? What? How?”, Tulane Law Review Vol.69, 1995, p.1126.

32) v]=8e] “Restatement’s FEEEEE(American Law Institute)”’} W& 2zt #old
A dgUE 718 F Hol Aok #uFE FHol B ES AYsia ol 2dE
o] A - o] 2 TS AEsIY Hadifi(restate) o 2H APYESH =S F
xR ME Hoz WAHTEHL gloy A WHad o] Aok d¢HE PAls
W FANE AF ALF (29 - A<, “UNIDROIT Principles 20042 #73 - A
AL AR FAAFAT A2HYP, RT3, 2005, pd2; o dF, “EEE
uked AL 1997, pp.84-85. FX).
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UNIDROIT7} &7)¢ uiell wW2™, PICCY HEHL F 9430] &4 F7}
o] W§A AFolvk FA - AAH AdFHe FHRl] dAAHLE ALHES
oty AR —EHY 7AE A AFske o ATk PICC All6x Al
oA e “B PICCE #XNE JojMe & PICCY SAH 4434 1 A8
TYE FAY Yo s ¥t £ PICCY EFA o] aejsjojo dvt"a #4F
o2M A9 FeAdE B2} Ut

CISGstE 23 PICCAAE olA& LA S AA3 FA(A749%)82
AE Aol EAolth CISG ABXE E84 =43 BEFHMH oz g PICC
o FAES 4A AFE vZE o|FENS Hhse AT YT st

s £ & AT obf 4F FHVAF U HLdE ojAAA
ERe AIWHs A2sely] st PICCE A& (2T FHojxodAg
PICCY Ago] AREA dFe thd Aol Fes B2 Fhsy $o
360 FA7E MR A& o webA PICCY #d =3¢ E
& AAE] EHR IR T

AT49Z (BRI 718 o)) O'BARAZF AF7Yol =l &
AFA &2 Ao, dAAAE F o] AFHAF & HFEH HA
AFARAA Y F Bhd g ojzAE FT7E & Jor o o I T3k
HAdRE E4 &t

@'2 ol &2 AFANAM B3 AFT FFFAALEAEAA Q2 A&

33) 294 - FFA - &P #5F “UNIDROIT ZAAAHAIAR 20047, J2A) 2006, xiii.

34) = DolAE QUHA A ojx QAAZHe AR DEdude] R
o]zt ®EFolx} Folvt

35) Michael J. Bonell 2 PICC A7.49% A1d3} A23te] CISG A|78F<] F9Y< B
3t A1 eE F 2e A, 18d FFE e FAE(]. M Perillo, A
Garro, K. Boele-Woelki, R. Goode, K. Bacher, F. Ferrari, P. Perares Viscasillas)2]
=A% o]2EE AAF AN ¢lth(Michael J. Bonell, “An International
Restatement of Contract Law”, 3rd ed, Transnational Publishers, 2005, pp.320-322
ZF=z)

36) ICC Award No. 8128 (1995), 8769 (1996.12); Vienna Arbitration Proceeding
SCH-4328 (1994), SCH-4366 (1994); Supreme Economic Cowrt of the Republic of
Belarus No. 7-5/2003 (2003.5) 5-°] = otk of2igt #AolY HEEL BF CISG
ATZA23S 2AZE 3l PICC A749%E A H L34
ol¢} FAFS A$EA ICC Award No. 8908 (1998.9)2 PICC wAL AHAsA= &

2 29 “3)4 LIBOR 32| +1%p'8 A% o482 2AYe2A PICCA (3
3= ULIS AR329 4x)se g3 Al

i



CISG ABZGERFIF wREDA NF R 13

E BE2ddr|dE olA&olu, AFAA 28 o|Z&o] EAdA d=
S, B8l AFEHE B2 sE] FAAY 28F oJAER B

a8 @ F AL BFRAA 283 ojage fle At 2 o8& B A
=2

@ SPRLRHOD dote] T BE &3E 4& AARARE 1
Hesel WA 378 & A

PICC M7.49% A2%& AFAANA Y AFEs ] A& $FFAAEY
o W3 FFLPG7 & o A& (the average bank short-term lending late
to prime borrowers)2 A FEE FAFZ Juh 21 o|A&o] EAHA
ol ANFE3 IrtAMY FY o|REE AL oY F A o|A&
o] % e A AFES 7Y HE 9T AR oj&s HEFo=E
A sAEch PICC 34 sldA9 ald 28 FHAME o |2 o] =A|F
oo Fad g Hgstn Edo dF FESF BAS BAS) s AR
g AYE A U3

PICC A17.49% A1g& HE AEfFol BAHAdIE AR AF7]Ye]
s FHE ABsA £3H AdAERA ojxE AEHof dhy AT
T3 @77 @ & o ojAY AFE vFEE SETAE ¥dsteH, A
74102 T A%e] 283 AZE WASFA g &, ¢S ol gz
2y w2 RgRe EBolgd wE & iy ojAE HFE A E A
T AL FASY oy #AL F XY BEI AdF & e v F
sy AF& Bold wiry fF3 Hi, &Equidd 23] TARE
o g49 daE gl Aelth

g# CISGY PICCE ULIS 2t3te €8 JARAZE dAF g i 53
oS AFT & YEA R iz dAe FAHL ¥t YA Utk
CISGel waw Ego|xtd g o}fd FTdAE glvh 28t weF FAA}
o|z& S TF&EtE Tl 8 Ho|xE AT E AFo] JvtH FARAE
A% wet EgojaAE 27 F& gloy, weF 13X guw CISGH 9
& &

37) 29X 4 3B, AAA, p272.
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2. PECL #8x% 39| Hu

PECL®2 ¥ el H&He Adds T4 FH22, PICCHH 1
T 9] Restatement & £33t @3 FEIFEU) WY AdEE HiL
W Folth. o] HeA PICCS frAbstH, TSA 7 AR Ay RdzA
ATt &322 Ao FAAE] o] ALV|Z FAT By A&
2439 a2y PECLO] BAIA 2 AdLo] HYHA Esth stefztx AL
Aol WM e FAZITH HAAA AL 7 U=E FASE oo 4
ALB A gebR] Fa AT AR Abol o] Add: HEHEE st U

PECLe|A = PICC & AIEgsol QA= grizts CISGee 29 ol
& AARAE A3 FARAIS08E A1d)stn itk PECL A19.508% A|1%
2 g3 “FAY XFol AAME Fgo, AMBAE AFrLe] 2T 2R
] g gl g ojxg F 7 FE /AP AT 3, A8101
Zo A e ABLBE(Fsol o3 A T WA HFEE EFSL olAE
AFEolol Fhm 7AW 2N CISGATEE L A79ZR)% FAHe FHE
w9t 28y PECLS A9508% A|1d FdelA CISGAE fle olas
o gidte AdFsT e, “olF&e AFA Y Aty A FF 5 et
2 2%3F A 2149 (prime borrowers)dll Wty da HE&dE Ao Hdgd
71t & o] AH(the average commercial bank short-term lending rate)® &t}”i
TAstz etk wekA PICCY g7 o] PECL A19.508%7}F CISG A|78% 9] 3
Aol glo] BeA 98S & ¢ J=uUx 2498 a7 vk

N
oft L r

38) Frd 3= 19899 54 26Y AL B3t oA (Counci) 9t $4 3(Commission)
59 fPP™(Buropean Civil Code)e] AAE 943 F03P-E AT AL Axn
sta, Y9sle URgAd FHAkH Y8 (The Commission on European Contract
Law: Lando ]3]l Al dutdaAe AT AL F3Avh Lando L3
19959 5¢ YA %H YA (The Principles of European Contract Law: PECL) A
122 2R3, oo 1998 119 A2RE LRIFH(AFA, “BEERE", 4
A}, 2005, p65. FF)

39) PECL A1.01z= A|23}

40) PECL AIL101% 38 2 A43

41) PECL #8101z #|23 “FAlAl dute] Eo)ggo] A8108% 93t WA= A
o, AAAE EFoPAHTAY £uFFTES AYstm, A9FAM AP FAES
wg AYE A
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gpel i 71E GAE BAE A | FH AFe] AAE B, A= X871
BaA ofddte g, AdEE | o] =HF d2RE FaFde] HE o|AE HT
A4z A FR7bsd 3o W) | & FelE JHAE, I ol AFo| oA Hofok
AATAE #Fte] flol 2@ F | & FadAY Agd AFTE w $FFHA
dof e FIFE FFF + Ak | £ st de] HeHE ALY HEE7)
oAz Fh,

ALA oA AT BAE3t] CISGS PECLY 71 & Aol H & o[ A&
TR, CISG7} ol d FAE FX & AL A AFF upet o] Z=x
WEEY 94 BYXE 2o #F FAFE FA Ess7l A&, A=A
Ao o|2717tA FA A5 (commentators) ZAE A o] BYX| 314 it}
Fo] MAER 77 & FAAY FAE Bt dEs 21 gle AR

@3 PECLAIME CISG ® ohJd PICCANE A8 YA e a0l
A ATFEY FAANEE FrIstn JdEd, A9508F AlFdA “AAAE A
F71do] 2 W2RE FeFde] dg oz E A7 FYE 71X th(the
aggrieved party is entitled to interest on that sum from the time when
payment is due to the time of payment)”Z A&t . 9714 E4d 3l
Mol & A$ ANFNdoE AFAY 7ol HAAY AA A} AT
Aol EE3E A7 2AstE £ Holu, “FAY AFe] AAH A
payment of a sum of money is delayed)’2 A3 o] FHAAFY AA
7t 338 ANA, & 94T Y JdREE Tl B Aot

AAZ FFolu} A F FYH FaT7tY P29 AF AP S Fasto
BOSE dAAE BHgdte AHEF 1 HFE SALEL Vol ds FAst

42) CISG A78% % #AHF FHAEF FARHEE £ HAeEY oA BUX AFd st
o+ Francesco G. Mazzotta®] “CISG Article 78 Endless disagreement among
commentators, much less among the courts”(2004) <http://cisgw3.law.pace.edu/cisg/
biblio/mazzotta78html>& %% 4 Uk 53] 5 A7+ 167 F83719 ICCY
A9 2 Mgy T3] F A=Y Ja, CISG A78x7F A RH77HA 8 A
A WAS AAB 71estn o] FHEGFN B g0 Hi gtk
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A HE ‘A BE 9348 FFY QAREBYL ¢ & glon, A2
o 437190 Test7] Aol olAgdo] AAHE Aol 1 AFe] taA
E dAolAE RHEA Rt G 3 A %A (facility agreement) A 33
t ool o o stz £4HT Qe ARl

ol4oz CISG A78%E PICC 2 PECL# ¥ oz vuws] BHyth v
o AYE 5o o5 FTA BAH oJAE T FAHY 2P TR
ol uel o2 o 2en, 22 ojAE AN I el 9eL
& % 9.

43) U1F 2T AYole SHUE thad Folt glov}, B4 UEF 4R U=
P8 1590 Asee &9 late charge(AVH 02 Asory Fole) 2998 ¥
Hake o] Byelot.
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V. CISG ¥&599 25 >}sA

FAZY AgdA BAY F UE FFH EAE EF ARHLE HAFY
Fe floaz CISGE HETYY BHEd #3 AAHARFJTZ A28hS F2 o
th & 2L “CISGY g3t #&HE Atgd #F TAZAN F FFdA
A=A olyste TA" didME ‘T @ dutdA"E AIEIHEE §
I, 38K ¥ Afde “FAPEGLR w2 HAGJEE s Yot

T 2 g Asty gz HxA 2&37F HA=, ULS #A17
ZW A FASE “durd A" o) ZAAPAE F UPEFTEe] FYET )
F7td Zolth. ULISY “Uwrg3” 2F 2 UNCITRALAA ©BL& Hl#S wot
=d, gr A ¥ ol AU FAs 44 HaA & Az UE
WA FHEERE JFHA v Fd] JAAThD A= 197098 W/GH 1930
9] Ju3 g AXNEA CISG A7x A28< R ULIS A17z2e “dut
AAE A4 A1 o) E HgEE & Hstd ¥ AF-Fel "1 Yo
e 2F FAAEY 7HS et A 7R o] 2Rt}

FHE o9} s gA FAANY A YutdH 2 AFF PICCH
PECLe¢] ©]z& ZAAd dig CISG A7’z ¥9& BEE § JdeAe ¢
3 AHE et gl

CISG #7829 HETY RFL ATz P 71x3td AEHAA
ofgt dt=dl, FAAEY Al thah vH I gl 53 ojA&d g T
3 AAs FARE] A ' A AolE, olz&e] CISGH &4
&S 7= AT CISG Wl HAlgoez2 AR &+ “lacuna praeter
legem(7FE 9 FW)"o] | Fst=A, ol o]z& A7t CISG A& 22 5H
A =& F “lacuna intra legem(TFHU FW)"ol | FeHi=A] o Fojchan ¢

44) ULIS §17 “Questions concerning matters governed by the present Law which are
not expressly settled therein shall be settled in conformity with the general
principles on which the present Law is based.”

45) Honnold, op. cit, p.103

46) o183 AAL T PUso] At SUdE HAE4E = Jdudn HE} = ’\}‘“’L
& 98 ‘9ugH’g $AHes HEEE 3 @_"H‘“C’]E}(Loc ct, pl03 F=

47) Ferrari, “Uniform Application and Interest Rates Under the 1980 Vienna Sales



CISG MTBZ(EMF T WRE) AN RS E% 19

Ads) 23A4EE OIS $UU Al 3 APAL FAE F2 Ao
29¢ 2230 It WHO F AR A4S ABZY YYIAE A
82 Aol glof AMA FHolgn FFsn Yo

B A78% 5o GEAAtel MFo] HEE, AN FH Ate F
AWe ARl Bhe A%} 2 HE F5E olAee Fa| Tuldol 244
of BThe AZE Bobus) HATO) FF o AATFAL CISGY ALW A

o & o] WA g ojA & AAL I LW ke 9lo] e =
W o8 ZAgd el 2= PICCH PECLe] /Y€ 97t ¥ 2 glods
Aol FAAET HYEY A Aol

deb FABERY Weo] CISG7E AF Aol M2A gn e S
e ASEES Hgst 4L ol Ue 3T Avel & FE dE A

. B8 YoM F7t AR, PICC/} CISGE Egdts FHE Ug
ZFATA AHVE ¥ A7IE dtd, olEd #AEE BALHA W Fo

Convention,” p.475

48) AA o|AE&E HE gl ,\101 FAEe A e, 2 Tt vg THS
Eﬂﬂlﬁ 47}?‘]1 EH‘%% F ok aEy 01315} ¥ i &) @E“J‘?.ﬂﬂl B8, S&@
& ol glo] YwbEY FAE Fa AHdS CISG o8 F&Ex ¥ Aoz I
?;}Oé)ﬁ T el o3 Fufol iv51°1°|¢ ke Aot
AA Honnold & 4% 8xt9} 22 AHAME o|A&o] Eojd %/\}Z}-"fl o o]
31e o Ak o QAR FGdiolM AAHo o Fte HHE EO#—’T—“-»T’—
9J=49(Honnold, Staudinger, Magnus) o]2 3 AHIure oug AR AL AAE
Ao] A74zd AH HTE 4 QEE oM ABEE §EHoE WE F glth
A, tE RS2 ABF7t EFEA 78T o) F ] =L H"‘Ei 3}~ g B8
Z oghjele] Rdo)lE5ukgty Al FANE sl okm HEA I, wabA 012}5 é

e x5z} ogtgxw\oﬂ ZAsoF deln F35n Yo Behr, Cortener Liw).
*1] “”‘H HJagdez A, o8-S o AR dhdavt ofd AFAF B3 94
AlAek dttE mBth AW HIZHHol AUAHm VxS d(Belgium
District Court Veurne), 23 Hzuhgle F231e} o] ddz7ut ofd o=
7hll AAEO e T3l FIA = —“?:*117} g 4 gl
u) t‘““ﬂ e advrd e 2 Ao F AFAE 7FLRE 3o HEIME o
&S ZAAs ok gtk AoltHKonery, Zoccolillo).

49) Eiselen, op. cit., para. d.

50) Loc cit. para. d.

51) 1996 1290 Wl ICC ZAAA(AB69Z )M e CISG A78E Wt Ul
#2 AR g Ui ojxE & i?ﬂ% = FAVFEE CISGZE 74
Al olAg-e EXERA gtth wol “FalHA FA|&(PICC A749% A2 3
Z)& HAL3:= Aol E©BWEH, EAAYTY FIQU 22EFol AP (Austrian
schilling)& 7]%22 B w AFole] FAsE olx& FEjHU FEOITL
BAE b} gleh =3 ICC EAAA A8BLEAM =, “GAAES] goo mat FA
REE AR G FAYE HEdor 89 Fasity AdsE A$ PICCE
Hggof o m B v gk
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AstE7] ol d9F Atz A" Qi
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E FA X¥ge Ao

gz, A CISGY 2#d e Htde o= A= 748 & + &
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S7b 2 Qe Fdid wal ZAHA FAAYE TR 2AFoEAN
FAFYE FJ%HE =go] 29Fd JAH ot 283 ZEE A
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A Td R 3ol FAFGEE H FY2 UNCITRALe] Fx
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ABSTRACT

A Study on Article 78 CISG: Interest on Sums in Arrears

Kim, Tae-Gyeong

This study focus on interest for arrears and filling of the gaps left in
Article 78 of CISG. In the case of CISG, Article 78 provides for interest any
time a payment under a contract is untimely, but does not specify a
particular rate of interest or a method to determine such a rate. This issue
did not cause any uncertainty under ULIS, the CISG’s antecedent, since
Article 83 of ULIS provided for 1%p above the official discount rate in the
creditor’s country.

Lacking any CISG general principle as well as any indication by the very
same CISG, one can only conclude that the matter must be deferred to the
domestic rule of private international law. Actually, resorting to private
international law is not only admissible, but expressly required by Article 7(2).

In the interpretation and filling of the gaps left in Article 78, there is a
considerable difference of opinion especially amongst commentators on
whether the gap is a lacuna praeter legem, i.e., one being governed by, but
not expressly settled in the CISG, or whether it is an issue falling outside
the scope of application of the CISG, ie. a lacuna intra legem. The
protagonists of the former view lay emphasis on the overall objective of the
CISG, namely to create a uniform law, whereas the supporters of the latter
view refer to the legislative history of Article 78 as the dominant principle
in interpreting Article 78.

Some authors believe that the issue of determining the rate of interest is
not dealt with by CISG and it is, therefore, governed by the applicable
domestic law, which is the subsidiary law applicable to the sales contract,

since "'no special connecting points seem to have developed for the
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entitlement to interest." In the light of the relevant case law, it seems
correct to conclude that the interest rate is not determined by CISG and
that courts normally determine it according to their own rules of private
international law.

While CISG Article 78 expressly does not deal with this issue, PICC
Article 74.9 and PECL Article 9.508, on the other hand, set forth a precise
method for computing interest. Although a method like the one set by
PICC may be useful and may encourage uniformity, it still cannot be used
under the CISG. The PICC or PECL formula may, however, be a very good
starting point in a de jure condendum analysis when a new Article 78 will
be drafted, if an interest rate method will ever be embodied in the text of

an international convention.

Key Words: Article 78 CISG, Interest on Sums in Arrears, Gap-filling




