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The Medical Malpratice Liability of Chinese
piao dongmei, LL.D.

Institute for Comparative Legal Studies, Sungkyunkwan University

=ABSTRACT=

In recent years, as well as the other countries, medical dispute cases
increase continuously in China.

one of the reason that medical cases increase rapidly like this is after
reformation and opening people's sense of independence, law and right
come to be high, but a theoretical study about medical malpractice li—-
ability is insufficient and there is deficiency at legislation

from 1986 civil law general rule is carried out in Chinese. but it is
difficulty to deal with those more and more complicated medical dispute
only according to the law above. so in 2001 The Chinese Supreme Court
established the judicial construction about civil litigation evidence
which regulated the shift of the burden of proof of medical malpractice
and the relation of cause and effect from the plaintiffs to the
defendants. in 2002 the State Council made out Incident of Malpractice
Processing Rule. but many scholar pointed out the problem in it.

on the other side, according to Chinese Contract Law parties could
choose contractual or tort liability to prosecute. but because of the judi-
cial construction above majority of people asked tort liability. of course
there are some cases asking contractual liability.

then this paper aim at analysis of the Chinese medical malpractice li—
ability, especially of the problems about the subject of responsibility,

burden of proof and scope of responsibility.

Key Words : medical accident, medical malpractice, medical litigation,
burden of proof, cause in fact, medical dispute,
contractual liability, tort liability






