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A Paper on the Relation of Ship Management and Obligation to
Exercise Due Diligence in Making the Vessel Seaworthy
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Abstract

The case, Papera Traders Co. Ltd. and Others v. Hyundai Merchant Marine Co. Ltd and
Another(The Eurasian Dream), was occurred on July, 1998 when the ISM Code became
mandatory under SOLAS and from that date it applied to oil tankers, chemical tankers, gas
carriers, bulk carriers and cargo high-speed craft of 500 gross tonnage and above. On July 23,
1998, a fire started on the deck of pure car carrier Eurasian Dream while in port at Sharjah.
The source of fuel was the stevedores action of pouring petrol or transferring fuel in some
way - refueling or pouring into a carburettor. The fire eventually destroyed or damaged the
vessels cargo of new and second-hand vehicles and rendered the vessel itself a constructive
total loss. Justice Cresswell held that the fire that destroyed or damaged the cargo was due
to the unseaworthiness of the vessel they have the burden of proving that the vessel was
unseaworthy before and at the beginning of the voyage and that the loss or damage was
caused by that unseaworthiness. This case was a dispute between dependent and claimant
alleging that the carrier should provide "properly man, equip and supply the ship and keep
the ship so manned" under Hague-Visby Rules. Although ISM code was not officially applied
to the carriage by car carriers until July 2002, a rule based on the code had customarily been
employed as a mean for international dispute resolution. Examining the above case closely,
the purpose of this study is to explore the relation of ship management and obligation to
exercise due diligence in making the vessel seaworthy.
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3) In the Queen’ s Bench Division (Commercial Court), in the High Court London, February
7, 2002 (The Eurasian Dream) LLR 719 [2002] Vol. 1.
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1. The carrier shall be bound before and at the beginning of the voyage to exercise due
diligence to:

(a) Make the ship seaworthy;

(b) Properly man, equip, and supply the ship;

(c) Make the holds, refrigerating and cool chambers, and all other parts of the ship in
which goods are carried, fit and safe for their reception, carriage and preservation.

2. Subject to the provisions of Article IV, the carrier shall properly and carefully load,
handle, stow, carry, keep, care for, and discharge the goods carried.

Article IV - Rights and Immunities

1. Neither the carrier nor the ship shall be liable for loss or damage arising or resulting
from unseaworthiness unless caused by want of due diligence on the party of the carrier to
make the ship seaworthy, and to secure that the ship is properly manned, equipped and
supplied, and to make the holds, refrigerating and cool chambers and all other parts of the
ship in which goods are carried fit and safe for their reception, carriage and preservation in
accordance with the provisions of paragraph 1 of Article IlI. Whenever loss or damage has
resulted from unseaworthiness the burden of proving the exercise of due diligence shall be
on the carrier or other person claiming exemption under this article.

2. Neither carrier nor the ship shall be responsible for loss or damage arising or resulting
from;

(a) Act, neglect, or default of the master, mariner, pilot, or the servants of the carrier in
the navigation or in the management of the ship.

(b) Fire, unless caused by actual fault or privity of the carrier.

(©)/(q) : Omitted
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11. Documentation

11.1 The company should establish and maintain procedures to control all documents and
data which relevant to the SMS.

11.2 The company should ensure that:

11.2.1 valid documents are available at all relevant locations;

11.2.2 change to documents are reviewed and approved by authorized personal; and

11.2.3 obsolete documents are promptly removed.

11.3. The documents used to describe and implement the SMS may be referred to as the
Safety Management Manual. Documentation should be kept in a form that the company
considers most effective. Each ship should carry on board all documentation relevant to
that ship.

T3 ISM Code9} 3Atell #3fl A1z A1gE b7 2o FoJsta ek

1.1 Definitions

111 “ISM code” means the International Management Code for the Safe Operation of
Ships and for Pollution Prevention as adopted by the assembly, as may be amended by
Organization.

1.1.2 Company means the Owner of the ship or any other organization or person such as
the Manager, or the Bareboat charterer, who has assumed the responsibility for operation
of the ship from the Shipowner and who on assuming such responsibility has agreed to
take over all the duties and responsibility imposed by the Code.
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7) Toledo® A+7([1995] 1 Lloyd’ s Rep. 40 at p.50) ; Liiddeke, C., & Johnson, A. The
Hamburg Rules; From Hague to Hamburg via Visby, 2nd ed., Lloyd’ s of London Press Ltd.,
1995, p.12.

8) Meredith Jones (A.) & Co. Ltd. v. Vangemar Shipping Co. Ltd.(The Apostolis)AF71([1996] 1
Lloyd" s Rep. 475 at p483) ; Boyd, S. C, Burrows, A. S. & Foxton, D. Scrutton
Charterparties and Bills of Lading, 20th ed., Sweet & Maxwell Ltd., 1996, p.444.

9) [1963] 2 Lloyd’ s Rep. 223 at p.235.

10) [2000] 2 Lloyd’ s Rep. 191 at p.205.

11) [1905] 1 K. B. 697.
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12) F. C. Bradley & Sons Ltd. v. Federal Steam Navigation Co. AFZ1((1926) 24 L. 1. L. Rep. 446 at
p454) ; Boyd, S. C.,, Burrows, A. S. & Foxton, D., op.cit, p.97, p.446 ; Colinvaux, R,
Carver’ s Carriage by Sea, 13th ed., Stevens & Sons Ltd., 1982, p.115.

13) =53}, W (shy A9 S HE A, BFd AL, 2001, p.79.
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(Fgd, ‘FaAlFe] FIFeHFAAT B EAH L ZE-UNCITRAL 22t A13%
oz Ta=sygsts) |, , A26A A|23F, 2004, p.9l).

15) AutafAs Autel BAgAelY Avtpague] dam Astel Aol FaE Pt
of olel thE WMol STk HutafAe] ARsFTE Fao] He Hute
g g7e odust, § ¥ Avdelt AvifAt vithe Yoz A9
W@ msshelop Btk Aol A, Avtafrtel FRsdTodRE ARuAd 44L AYD
AHEEE - 1d, TadHdEs AP, FFAL 1999, p170). & o F= JonesH ol dut
sidstol o] A PI= HE Erje Aolmm Au@dArt 48 FoAE shiAY
Aupafzl duke sAAAe BU EE HAE £98 7197 gHdE 29
Fo| o7 utd e ofFH PIFS v|X XA L=th(Mitchell v. Trawler Racer, Inc.At71((1960)
362 U. S. 539, 80 S. Ct. 926, 4 L. Ed. 2d. 941)).
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Shipping Law, 8th ed., Pitman Publishing Ltd., 1995, p.196.
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