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sichsiet. FAlghel 9 %‘*}Z} HAATA e 53] SAIAHEAANA ol
" e, F2 57t £ 7180 AT A 2 5
Ae7t Q77 EAEG SAYELder SYdE FAAA 0|2 st

i%ﬂ e O I7PEe g =78 AR videl HA
¥ & F7ke FUHARS] AL 8 Fe AL Holk: o
7he] Agdd B4E = doke Aotk olajd FEHA |
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38) Alan Redfern/Martin Hunter, Law and Practice of International Commercial
Arbitration, 1986, p.121.
39) Steiner/Vagts, Transnational Legal Problems (1986), p.695.



SR etelet SRy EFo| 2Et 2 289

o] AR tide] F & Qo ol&o] EHHA HATHO -2 o
HYE 22 A4ZE #Hotd 571 APHE 3A7tA o8 =7k A
gz Ry WadtEs Aol 25 Aoy A wy &
ok A 92 JEUCA ARl e5e] APHA P9t F
AA &3] g 72 Aol 2 U dve 59 5 AMY
o] gl &, old digtede F I7HE Hu=E st fEviebe]
Aol AFAE FAM F Jvkar & Aoloprata FAMD st o]
2gk AgstalA Z717) ofaky] & Zvbe] AT|AUY tide] # &
ol ity Agke] A A He AL MEEA €9, o
o Wt =7t & HRIZHe] FAAHAM e FAREEo] RS E]
al itk

S, olmle #A4o] FA 5| A sbsEst s Aol R
Fo FAVEA BAAY, oAF FA HsHY WAE Aol F
e 249 WA #30) we 0E B ohieh Aud Y A
Ad me WER AL dstl we Astn e 4yt 9 %
e FARIL el F BAel JRUT Wl wet FA
HRE 4 GE A, 7 FANSAG BeAs FARY 5 Hi
490l BauTe IV F5 75 AR AuPE o, F F
Fax e A% SRR IARIALARS FATHD A
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42) FHEA} FARAH] Yo Patde, FED, “I7i RIS FARA
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Felv) fie A9, olo] B TAH 7ol e PHA= e

52) A3 AS2z%



29 BN F14% B 1R

W 2 SAY T dREY e o] 22 0] gleEs
sl ofsteqor gt

FAPAASE FAF7L THF Aok mE FA9 ol 2 ¥
g7 mE Al BF AL Fa FAAT] A% o2
o EvHoz fushy] A% JuskA WS AL, P Dol
Ak olshA Y A A%, EE A oAAHANN B}
£ olde siasty] A% el we pAMES e gels i
A%k Btk BAE ZAFE} A4 F9HD By gl 3
A ¥E BRE w30 Adst solgel Het A2 AgYe @

T vhEsta A @S 9 A dE S0, FEFAA GG
7199l A, ¥ T Bt BARAREA EAY 2SS Has)
AU BAL =714 2] d3 At FelE s Fe A
9 o), FARARL) 1 o] e A7t flo1R “del(deadlock)
AA Aote dFez A AY, FHolu LS JJE HEs)
33 7HAE 3K W v F9E AtdE a8 FARARE
o o] &S 8olstA AT LAY WS AV HAF A
+2hd 3= s £40] Boh A4 JeE dAsA "ok

AFHE 71 BEAR] FASFGES AQFold T Ssujgez
A e AFS Wit Rolth FARHREE FAEY HAH
T 5214 FUt sle o EAe] A% F3 Aot HAd
32 AFE Watoof e, FHY B3 1 Al gE AF=
71 94T d43A #EE A1 de F3E ey, wd
g 37 kA A9 EHE ARsied A Hje 532
oguigitt. FARFEE 1w wet xFAVY AFRA, AAE
S Y & Atk Y, ti: 553 A2 FHY gy #A

Mo oot

ut



st FAWHRT £5FVEADVSAY HE 239 Pl &
o 9@ AdesdFY AFe 9 £ deA Te FRH S
AME W & JeA Fo| BAHL A Bl 14T A
e AFE Bake Aol ZWETA AveAL BT PN =
£ TP F20 NE PAZ B & Qrke BEOl Je ww,
TR e FUA Sdupge FPuey FAYE mE A
pggel SEEA Mo Y & e ol T o 8
E9 AN w, 3 2 BN P Sl TF elpri
2o}d vl IS G4l $2 B3 S EsiAg el 7]
Fol WiFol AYE FAL WA £AF PR Bl FAYE
A wHEE o e ABE 5 Adn B A4 Bl 2
I;}_SS)

agtils FAAFRE YFEA A AFolPe ZAASFAY BAE
wA3IE W& #FS e & Aok o] W #Hde TaaAH
A/l FE £ glou, 8] FAYLE FAE e A F
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aha Sl @k Wusglon, wet AN =S 439 A, o

Wk v didldEls Y B2y 590 2 sk B3 EAFHG AN

_:r" 2% PP.627-652.) Fil.

rl(o



2% IR 148 B1R

B, PARES ARH F4E KT ¢ Q= AP
of A% YAH AEol sy, 1A e I
£ A= BEYAe B3 BA AR 73

FABAR

| SAEA7

3
i
N
o
N

Ir
o
I

FAAEL FHAANERSY AFAAQ AP Ao HHE FTARA
| FGAR AtololM FxHoln F4o] & ¥ ok Y 7
S8 ojojof Fug FA FAANELS AT 2 T A3
FAREE AN&3] o3t AAYo| &3t F EE FH Y o
o A TS TG AeR TF b wEM FTHBH L A
& GARA 9% AT 13% AR AT, oHg olfEE
ZPEA Q) olgo] HA g A Wl FAWAC] JAAYHA RInd
TAAE A EEH %%E AeFA & Rolxt. A FABA
A SaF FAARRE Hd FARRY Ato]l LAshs XM 2
F& 7E AL vh AL HE AR AL AR T Helol o
g FAPHAE 73t JPsiA 2 Aotk 53] HAYxo] A=FAR
Ao AP A} AAFAE /AR e Bvdle 20 mEd =
Aol A, =R A SHTABHY JYl A3 At
g T A ¥L Aedde dAZ FUHFABAS] gl
g Azt Aol wat Jstojor T Aolrt

o4

o

O
—

£ oY ox e ap

w2t @R FARFFE 2 B0l JAYPFA HYLd -
A AES T o|E Wale o] Yylolth 4 5o, FARA
S2uetal A Hegsteor & e, FARY FEol M AR
Skl FRAMA, olFWA, FAHARPdolwE YL HEA &S
Solle ol gﬂhs}ﬂh‘ dE HH W&ol Bl Sl &

x

56) SAY A8, A3 A1x A1g
57) UNCITRALZFA4+3 322 A28
58) ICCFAITTA A 282 A6



0l

=3 stel ot XY 5 A 297

[

i

ol

I
i

o

o,
03
o=
o
X
R

I
oM.
o

7 ek olol We} el AaHE FA

Brolle a7t ddHs AL FARAY FEH off 7]l
g3 g s e Bdte A¢E =EA Atk o,
FAVAE AF S0, wEHEAY AA=T F5To)e o”ME 1
U4 APe] BHygo] Qerg, o= 5 JAFFUE dFd Fu
TouEke) Aol Mele) #YS wie F4E BeAE fH
SIS s

oy, wEHgSE = SN FARAS ojHFg a7y
HARAA FAG A7k 37T FE 2 HIS AZd Hae
Zio}7] wjFe EB=olA SRS A4 de FFE AdMMe o
gl 7bA F744 aigjr) wmetel ok FARAS EEolA $A-HH
27 fsiMe FAREY FAL FAJIY FAREF YIS
TAE o sta, FAAe] TAHGEE Aok, AT
AL A9 EAMOIG AR wEkA] ggofop it Aol
cU-HATY THAEE 2 FAYl whebA] epotok gk &, T
4o HA2ARRY AHARTE glofok et §H FAlA AT T
A FARAEY Ha 2 A-HYY AR AT EAshe v
Hdol FARY a4 &8 AVITeEA e A A -
APl AdE FAFeEMN FTARFY FAE AHE F Uk

A, TR HEAMH 2 HAe #EF] flvE FAYEL-
FTARA] Hod A FTARIY dE FE IFF ¥ A
gdE A JEEA A AW FHe F2 AA FobA Fdidel ol
HE Holx Jweulh ole oz st AFAV %9 kHoR
sldsjof g dojrt.

3. Sx{EH

o
ucl!
o
o
bl
f=
ro
1o
i
ok
b
2
of



298 hEFR H14%E B1R

2
rr
uv)
o
2
e
id
H

FABVEE ol ol AHE AT Y HEo
Aol A Aol OMGP A7k FAAE] AHE =
8% Tt ol FA Bt e H&F £
TAM 94 2 NE 189 Y DA dddE A
gol 1o ARHANS A= I8 OlFE F
AL AY SdHYE AT & e FeE ddEe
2 FA/% AFAdE YA A F= It §7] et

o
2
>z
tlo
of¥
=
rO
lo
[_ﬂ

1925 vl FAHE FARGd g APFAALS] 7He A
3l W o] I A)(manifest disregard of law) & Fz)le] B9
Ab Zol TR HYE st 7Aool dARs 3 Anenk, vlAgay
S Wilko v. Swan ALz A] FAAe] o3 HEN G 2 F=
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59) 346 U.S. 427, 436-7(1953)
60) 500 F.2d 424, 2d Cir. 1974
61) Z3FE A, AAA pp212-213.
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ABSTRACT

Brief Observation on Arbitration Agreement and Arbitral
Award

- Focusing on Construction Disputes -

Dae-Yun Cho

There is a belief in the construction industry that the traditional
court system may not be an ideal forum to effectivelyand efficiently
resolve construction disputes due to the protracted proceedings and the
three tier appeal system resulting in a long delay in the final and
conclusive settlement of the dispute, relatively high costs involved, the
lack of requisite knowledge and experience in the relevant industry,
etc. Hence, they assert that certain alternative dispute resolution
("ADR") methods, such as mediation, conciliation, arbitration or a new
system for disputesettlement in the form of any combination thereof
should be developed and employedfor construction disputes so as to
resolve them more promptly and efficiently to the satisfaction of all

the disputants concerned.

This paper discusses certain' merits of such assertions and the need
for additional considerations for effective resolution of the construction
disputes in light of the complexity of the case, importance of expert
witnesses, parties’ relationship and non-level playing field of the
construction industry and so on. At the same time, however, given the

inherent nature of disputes rendering the parties involved in an
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adversarial position, it would ratherbe difficult, if not practically
impossible, to satisfy all the parties concerned in the dispute.
Accordingly, in this study, it is also purported to address the demerits
of such assertions by studying the situation from a more balanced

perspective, in particular, in relation to the operation of such ADRs.

In fact, most of such ADRs as stipulated by special acts, such as
the Construction Industry Basic Act of Korea, in the form of mediation
or conciliation, have failed to get support from the industry, and as a
result, such ADRs are seldom used in practice. In contrast, the court
system has been greatly improved by implementing 2 new
concentratedreview system and establishing several tribunals designed to
specialize in the review and resolution of specific types of disputes,
including the construction disputes. These improvements of the court
system have been warmly received by the industry. Arbitration is
another forum for settlement of construction disputes, which has grown
and is expected to grow as the most effective ADR with the support
from the construction industry. In this regard, the Korcan Commercial
Arbitration Board ("KCAB") has established a set of internal rules and

procedures in operation to efficiently handle construction disputes.

Considering the foregoing, this paper addresses the most important
elements of the arbitration, i.e., arbitration agreement and arbitral
award, primarily focusing on the domestic arbitrations before the
KCAB. However, since this paper is prepared for presentation at the
construction disputes seminar for the public audience, it is not intended
for academic purposes, nor does it delve into any specific academic

issues. Likewise, although this paper addresses certain controversial
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issues by way of introduction, it mainly purports to facilitate the
understanding of the general public, including the prospective arbitrators
on the KCAB roster without the relevant legal education and
background, concermning the importance of the integrity of the

arbitration agreement and the arbitral award.

In sum, what is purported in this study is simply to note that there
are still many outstanding issues with mediation, conciliation and
arbitration, as a matter of system, institutional operation or otherwise,
for further study and consideration so as to enhance them as effective
means for settlement of construction disputes, in replacement of or in
conjunction with the court proceeding. For this purpose, it is essential
for all the relevant parties, including lawyers, engineers, owners,
contractors and social activists aiming to protect consumers’ and
subcontractors’ interests, to conduct joint efforts to study the
complicated nature of construction works and to develop effective
means for examination and handling of the disputes of a technical
nature, including the accumulation of the relevant industrial data. Based
on the foregoing, the parties may be in a better position to select the
appropriate dispute resolution mechanism, a court proceeding or in its
stead, an effective ADR, considering the relevant factors of the subject
construction works or the contract structure, such as the bargaining
position of the parties, their financial status, confidentiality
requirements, technical or commercial complexity of the case at hand,

urgency for settlements, etc.

Key Words : alternative dispute resolution, arbitration, arbitration

agreement, arbitral award, mediation, conciliation



