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1) The EC Treaty Art. 95; Directive(99/44) Recital 1.

2) Directive(99/44) Recitals 4-6.

3) Directive(99/44) Recitals 5, 23.

4) Directive 1999/44/EC of the European Parliament and of the Council of 25th May
1999 on Certain Aspects of the Sale of Consumer Goods and Associated
Guarantees (1999) O.J1171/12, 7 July 1999. ©}3} Directive (99/44). <l8§ &3
Aae 19939 2P Green Paperdl 2 719& 51 vt (Green Paper on
Guarantees for Consumer Goods and After-Sales Services (COM (93) 509
Final). Cf. &dAH9 HQale]l g AT AMw: Zollers, Hurd & Shears,
“Consumer Protection in the European Union: An Analysis of the Directive on
the Sale of Consumer Goods and Associated Guarantees”, (1999) 20 University
of Pennsylvania Journal of International Economic Law 97, at 105 ff.
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g JA25EL Fstn 23T 71E FHHA ATl FUHE NP ES 3§

89 ddAgs sldste Aejgan T & o 32U 9714 F9
g AL $HALY Ha25FY A 2371 9viste bzt AvRA H

< FYE ¥osn e FUWEE FHAILRY AAGTE %H qFHE
32 g7ste Aol ofYzte Motk wakd agd FIWEL FEARE o
g AFE "8 glol ¥ HL 2HARIFES 02 FAE & A 8D

ol FEAHY HLMAE VEFHoE A ZARE 2D o]
FoA AHAEFvuiA ot FH AL, WA 719 (businesses)3te] vl wi Al
okiiul  opgl MHAAHWA  ALA)u =9l (private sellers)@  “FAMa4<
(professional purchasers)o] #ojdle ojuldt viujAtE 1 ALY ZHH
HAEDd fFEARl Aede AAe 28 AEF(consumer goods)ol ¥4 H
el 2HAEEL 71EF g {4 F4Htangible movable items)22 €
t8 9 a3y wiuje thio] fAFAte|g strigte AAAY e it E&
Yol Agog uuse 2L 1 J4HEAEREH AdER0 B fAF
e opAIT B T stavt ARE 47 Be A 3o gojdcd
SAXAe] ALuao] drhid T3F ojo Gio FAFAe| ohd Aulx A
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5) Directive (99/44) Art. 8.2.

6) YA AA W= “any natural or legal person who, under a contract, sells
consumer goods in the course of his trade, business or profession”¥} o] A<
€t} Directive (99/44) Art.1.2(c).

7 $BAFAY A¥lAE “any natural person who, in the contracts covered by this
Directive, is acting for purposes which are not related to his trade, business or
profession” 3} Ze] A o@t}. Directive (99/44) Art.12(a). ©19 22 AN H
YA A2 MEC Draft Directive (COM(95) 520) Art. 12(a)dl AYHS AQ
“directly”gt= @0l =3 AtAle auA AN A (trade), 9 Y(business)
= A (profession)d] ‘AP s BEY RE TUlPHE FIAAY HL4d
dary dAAFAZA e dERte o=d 7|d@v. Bradgate &
Twigg-Flesner, “The EC Directive on Certain Aspects of the Sale of Consumer
Goods and Associated Guarantees: All Talk and No Do?”, (2000) Web Journal
of Current Legal Issues, No. 2 (seen at
http://webjcli.ncl.ac.uk/2000/issue2/flesner2.html).

8) Directive (99/44) Art. 1.2(b).

9) ola g AHAEF Zo= AHAV} AFFHQ ALEE Ete Foid Aolgtd 1 B
Eo] Adwtg oz AE BEE(AE o AGEVIAR) IR LuAEFLR #
F5ejxt}, Twigg-Flesner, “The EC Directive on Certain Aspects of the Sale
of Consumer Goods and Associated Guarantees”, (1999) 7(2) Consumer Law
Journal 177, at 178.

10) Directive (99/44) Art. 1.2(b).

11) Directive (99/44) Art. 1.2(b). A& € ¥ E& 78 FAXN & E& 7t
Krumme] & D’Sa, “Sale of Consumer Goods and Associated Guarantees: A
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25 1 Mulag AFol AREZTFALY RE o|FjAE & FHAS
B oo A ©oh12 FnEL duz gAFos FAARNA EFHI e
13 EC HZe 290t spddeg A vuld AN VFE e
2l (public auction)d] A% F1FS ALuj4 & ¢ Yt

§3 F=U4e IA A 2oz FEHNA & Uk 1) BE AFEF
Zr3olofste HAge] EE D 2) o|@F EF YA & EF AP
A6 3) e EE AZPA g ALHoZ AFHe AFLFA
o T Al FHI oY FIAAY Z U oA FAHE 2HAY H

e APAL AU ey a3 BE dxde] AGME B3 Ast
A WA she 282 AYste 3S 28 @ 2% REEZ 3 Ut o]d
Qe $YPANAL 53 Rdde 269 AYPAe 7 M= 2H o
ZoH Hoajste Ao ZAF T TAGA &2 Jiek A PAte A §
o] o]2o] ANEE stu o] AHlAE FPANAY FosE 2T A 9
d= Uy oel da B A} shesith9 Z+ s fEAAY
A4 WolA 20029 1€ 1947 A9 A PES FPAIY &1
A7t 74A ¢ Qe 4T At FAHA FEE AR okt Frh0

old & FAAL g AFE AA FUA LuAS} AHE e /2
o 2 $ge A4 FYAHE s oJEddAE SEE Juivt
otz TE 4 deA REat ole f¥A ol @A ECHFAAT 1 Y

Minimalist Approach to Harmonised European Consumer Protection”, (2001)
26(3) EURLR 312, at 315; Twigg-Flesner, op cit, at 178.

12) Directive (99/44) Art. 14.

13) Directive (99/44) Art. 1.3.

14) Directive (99/44) Art. 1.3. wetq Aux7} Follo] A ANE F s B9,
AHYAW) FnE divje FHPAI HEHHg UA €t Zollers, Hurd
& Shears, op cit, at 107.

15) Directive (99/44) Art. 2.

16) Directive (99/44) Art. 3.

17) Directive (99/44) Art. 6.

18) Directive (99/44) Art. 7.1. ¥ n7}= 9 Y g2 Ay EANLE 49
FYAAY AvAAs AR =S 7 gz HHEFY 2XNE F
%t} Directive (99/44) Art. 7.2.

19) Directive (99/44) Art. 8.1.

20) Directive (99/44) Art. 11.1. Z&y 23§ 7182 dojd 20029 129 209 @A
2y It ol AR ARG S ¢88A Eda ) o B 45 YRgL
‘}jgﬁlﬂcﬁaﬁ_ﬂ 3o AF Foln T YULL 2003 3¥ 31Y 2 F£H] A
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£ ATE AF AvAgde] AGE 4% AT FHols] "ot 22y
S8 A dFE LA gL 22 WA 2 AP -89 &
M3 Fo8 a7 & F Yk AAEZ, AAYAYE Fotd 7Ed @
Zuz7t BAE Fdste A% ECY & st Hist EANLEA AY
g 7ls4e A48 WA & gl § 989 5 539 79 AANF
o2 Aol A YA FA3A ste AdA #AAYY FeAde FHEH
& 4 ok EAZ, A9 55 58 AAEAY B4 ol = &
A A 284e 39 v=o] FH A FAR ANE e A5l
A TG HAE & U ol =Y vxo] #ujsie EFl £ WelA
268 BEQ AL AAG T e & FEANSY AHAY FEE e
el AFAAA majsiol & ALYl shtolr] w&ejth) AAE, o] 33 2
e ARA gdy Yoz vl2 FYPX 9 dgo] viEdY FAFRAYE
Zg=Hn Yrle s fEAALe Juign dEH] gEe FEF CISG
ol & Frte ZuEdggelzte M AF oINS A4 £
gz T 4 itk 539 S CISG7E FE&A E§ ool gaiA ow
oz 1 £9¢ HigdeA AvEozy 2d5ddye wEE s
B 4 9le Aoln, Y FAAHE F2 & CISGS 28IAAHE A% #¥
ARe 5 2udy Hla £ $8 U TAd] AAdte v AHA o
ga Qe

o)A} e ATMAL 2AE ¥ =79 dF 252 A, F+EARL W
919 FAAEY WL FFUY, CISG, 9 vad+E 53l 4¥E
o2 FP2uANFA Aol AYAY AFEUE AYste dFAEAE
A 24E FaAsH, B4, A E 2¢e R e CISGE AH A E
1% FEAAY Fd TURTIYES 9F 2 IFWEE vinge= & 4
o] mE ol EAFol YeAE ARz 3H, AA, CISGE F7d
g5 Edd At PriEe 5B FAY FAANET A
Ao e ou g e gFHo Y oF Axst A2 v dE

o) 4AZ FEAPL BES) AF smlo] 444, ol WEA EE 2 9 F4
g9l He Bx B0l 9% SATEA el Lulel AU Aok AY
2t 999 Ae solA SABEC o3 Y Qe AdA 2 Aol 2
Ao AE BYE AT & A FARR ek ey REAPL 45 W=
Qo] 28 AV|Hok ¥ FAAE FFAA A¥, BA &5 9 254719 2ol
AAHE 77 Suol A& 33 e Directive (99/44) Art. 4.
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2719 gZAME old @ ARGl o|FolAn YeAE drgez 24
Py s8¢ A9, ¥R CSGIHYe Bade 2429 4= Jh

R IEEREEECYCEEDELESY
SEEELERD

1. ¥ maTF

FHARE FAYE BEFo] 2HANA A=HAE 392 2 FAELL
2 % gAe FAAEE FFsn ded 2uAvL BAE 4 e Al 7
Agdo] v GAZTA=ATE YA AR FAN 2D 20 29| T4
2ghe AleaA A dFdgdeltt® ol @ T dAle TAAES vl
A9 FASTEL ALY £ 9 A9 F8d pHAE A28 FAFG
9z 4 doe g QD ol Ale FAFEE 2T FAFE
A7} B7Hs(impossible)dtAY £ ¥ 2x] ¢k (disproportionate) 73
Lol 1 Ago] BrEdtt2) a2y 97N FAE AL EvleA % vd
HAe 84L AZAEATAR SARLATH 2 AL wEA
% ox @ AFAY PAt hsee PHAES 84 g @ A29 7A
St 928 4 JASUD BA5AY 8do] FFHE Afe dE E9
Z2Z9 1/ e SEF AJAE Add 1 dAEFS FE Ao VST

22) oJE A $-o) #&A7E =AY o] B3 Directive (99/44) Art. 2.

23) Directive (99/44) Art. 3.3.

24) XA} “=74 o] 8 (specific performance)¥ TR A3 YANFo2 ALHA
= ggton =3 WA ouy WAooz EAo|fHTHo JHLYEE A
(thA) s, v =Ql Bole] o3 ALe olPEEF s YA, vz Loz
A3AE S F AGE o|PEE st AYA FE JE GE W 9T A%
ol 821x]) )38 s YA &3 Ut olHH AL olviz 4 AT F
WHol Udel® Aol obdrt At} 10th Report by Select Committee, Session
1996-7, Consumer Guarantees, HLP 57, at 18, 32, 54.

25) Directive (99/44) Art. 35.

26) Directive (99/44) Arts. 3.3., 35.

27) Directive (99/44) Art. 3.3.

28) Bradgate & Twigg-Flesner, op cit.



38 THSWBHR 194 (2003 2), F1kK RERRRY

B0 T PAEEC YR FAH(AE B0, TAAFY FAAYE
ANNRE B8 AA FAART &4 Anjste A9) 2 stAEFI Bbs
g A7t ol APt & 5 Y0 FW v PH P9 94 fAFAZA
T4 e FARFATES AYF FAF Do & A FASFEA vlsd
W =l Al B58 $Hunreasonable) ¥]-4& ¥718te 7 $o FZHG3D BF
g ug57te] ouje & YAFAFD ¥t BARA (significant)
L ug9 HIE ougcls2 dH vEHAY 819 F5E AETA U
D A7 99E B5e EEY JHX, 2) A A4, 3) dA Aol
Azl Al Ade EB¥(significant inconvenience)gle] $4EE 4 JeA 9
ARE FPH o 223 Ads ol FhB £ vz dAFY Az
SRR EF9 AF 9 AU EFS URE te A ¥Fo 3t
A Azt Yo a2z 43 EH glo] o Fd AL e R agA
28 A% 2vAE A29 FAFCd &S & AL

CISGE W= 3Ade EFY AT A w5 FAAEZEA #
AL A QA FJAEA AN SALFHTA 8 78S F2
Qb3 A qAZTJA=P AL HAdE BF A Fo] Age 2EAHA
¥t(a fundamental breach of contract)$13?) 73 $-¢ &sto] 3 LEh3® A F
A= Fdo]l RAH7 A 24 F ZFAA AL A &A= &3
2 wjgele] 2% BEES AASA % d&HoF F8l(accept)d™ A

29) Directive (99/44) Recital 16.

30) Williams & Hamilton, “The Impact in the UK. of the EU. Directive on the
Sale of Consumer Goods and Associated Guarantees: Part 2”7, (2001) 12(1)
IC.CLR. 32, at 33.

31) Directive (99/44) Art. 3.3.

32) Directive (99/44) Recital 11.

33) Directive (99/44) Art. 3.3.

34) Directive (99/44) Art. 3.3.

35) CISG Art. 46(2).

36) CISG Art. 46(3).

37) o8 ZEHQ ute A BEY AlFol At ol wlgde] v 4
A Ag AAHozn wad Axe &z PogHm vk a2y mxle] 19
g AFRE daax) Zaglon T3 24T 2/ U A= FLE AH
A a8 AFRE 44 £ QAR A= 288k opJdid. CISG Art. 25
ZEHS B =94 i3ty Byung-Mun Lee, A Comparative Study on the
Seller's Liability for Non-conforming Goods under CISG, English law, European
Law and Korean Law, Doctoral thesis, Univ. of Warwick, (2001), at 190 ff.

38) CISG Art. 46(2).
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B2Zo g3 & e dSHIE 5ot 2 222 WF2E e A
o] %] (reasonable) 2.2 7| E &3] ofFo|t}3) W Ax o|FE P
# ¢l (reasonable) Azt Wl AR 47F @88 § ALSAY A% =7 YAF
AL ALY B E I3 18 AFF9 shto]thO 4) HAFA=AH A
E 2] FARSFATEL TEAYw EAdRge AHo] flov 237
ol ¥l RE AL AvHol FARSF FFrt FAAHAAAY AR 9
3 AFEGQ qu@d A9t FHAA ) B CISGe BAH Lz #3
Fn YAE gou §3 FAELE A vl go] BFESA 22 A5V
49 SFABSATAL PAY 5 §A €04 AW w5 dAF =
E SdAESATE CISG Art. 3920 wet AFE EAS &7 == 2 F &
ZA 712t o) o] FojA ok v 23R o § RIS A ¥+ 9
4 T3 w4 dAE £ SARFHTAL HE CISG Art. 462
HqAR o2 Uy A E got Fofe 7128 o) FE 4339 il A
oo whalx] e WY WA A ojopul Frhe wkA o] g A3

39) Huber, Schlechtriem (ed.), (Eng. trans. by Thomas), Commentary on the UN
Convention on the International Sale of Goods, (2nd ed., 1997), at 384 ff.

40) Ibid.

41) £F w4908 v £33 FAEFTEL HFY FH7t Hel glejert . CISG
Art. 82(1).

42) CISG Art. 46(3).

43) o1& Eol, YAEY UAxA Brt FYo) XA 4A vlge] ¥ EX F§, FAR
22 23 dE o537 3AHSo] = vj4L vlus] B o FHo| G F
2, A2® aA wask Wedel g8 o AsA oFed + UE AT
Huber, Schlechtriem (ed.), op cit, at 391 f.

44) Ibid.; Will, Bianca/Bonell (ed.), Commentary on the International Sales Law: the
1980 Vienna Sales Convention, (1987), at 338 f; Schlechtriem, Uniform Sales
Law, (1986), at 76; Fitzgerald, “CISG, Specific Performance, and the Civil Law
of Louisiana and Quebec”, (1997) 16 J.L.&Com. 291, at 293; Honnold, Uniform
Law for International Sales, (1999, 3rd ed.), at 309 f.; Kastely, “The Right to
Require Performance in International Sales: Towards an International
Interpretation of the Vienna Convention”, (1988) 63 Washington Law Review
607, at 618 f.

45) CISG Art. 46(2), (3).

46) CISG Art. 7; Honnold, op cit, at 309 f; Kastely, op cit, at 619 f; Huber,
Schiechtriem (ed.), op cit, at 381; Fitzgerald, op cit, at 293 f.; Bernstein and
Lookofsky, Understanding the CISG in Europe, (1997), at 84. Cf. WA F =& 8
ARSRATH PAe &HHFYFE(CISG Art. 77) R BF9 RE 2 HEYF
(CISG Arts. 85, 86, 83(2)¢] #AHdAN = Agdtzn B Asd #BsY
Secretariats Commentary, O.R., at 39, Art. 42, No. 14; Honnold, op cit, at 309 f.;
Flechtner, “Remedies under the New International Sales Convention: the
Perspective from Article 2 of the U.C.C.", (1988) 8 JL.&Com. 53, at 60 f,
Bridge(a), The International Sale of Goods, (1999), at 192; Fitzgerald, op cit, at
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9 83e WAF Ee AARLFYTE T v5de] A=Y ¥ Eo2 F
ke A% 2 F A7t 2dd 43¢ Fdol BexE £t ATE
S YAgoz e e 7HES AEE Abdd N F T o714
FAg AL HE CISGTHE A wet wieddA dAF Ee AEFATE
o] #ojdt} srigtT FA L CISG 3t #F&A ofste AR div)
Ak #stel FA Fuge] wet 22 RAF J= WA SAESY &
2% 84 28 A8 Addane 2 B2 dtefok T 977} glvke A
o]t} 48

FYAL 2 CISGAA & Zo] UM £ wj4UAL dAZlE 2F
o] Ax" AL dAFHTAEL /KRG o A FY gAYl F
FEY vz FFHEH Sl A2 Wy A8z HANZ RAFFTE
L AGAARAE 28 A AAYq T FBl FE JHssivke Aol
050 wEkA At A=t Anid A4z AL dAsle g AT
g & YTs) FY FARFHTFHE AP WP FFAEE F2 UA
ggov) wreby 13 deje AR B At YHol et dF & A
e EF e W= dARFAE AAME Y 2T HAE B
Falobd o7& Yrld w¢AdY FAEFATAL FUAH o Frha FF
stz glemsa a9 g8 ® & die edd dARFARI} Y& 2

293 f.; Bernstein and Lookofsky, op cit, at 84; Treitel(a), Remedies for Breach
of Contract, (1988), at 73 f. Contra; Kastely, op cit, at 249 ff; Hellner, “The
UN Convention on the International Sale of Goods - an OQutsiders View”, in:
Jayme (ed.), Ius internnationes, Festschrift fiir Stefan Riesenfeld, (1983), at 98
f; Ziegel, “The Remedial Provisions in the Vienna Sales Convention: Some
Common Law Perspectives”, in: Galston/Smit (ed.), International Sales, at 9-41
f.

47) Honnold, op cit, at 309 f.

48, CISG Art. 28. 5 X9 o] al4919] SAEFHTH L AMEJ=FTHAE EF
AL gt As)d #3tY Bernstein and Lookofsky, op cit, at 85 ff.; Huber,
Schlechtriem (ed.), op cit, at 202 f.; Treitel(a), op cit, at 44 f.; Ziegel, “Report to
the Uniform Law Conference of Canada on Convention on Contracts for the
International Sale of Goods”, (1981), at 105: (http:/cisgw3.law.pace.edu/cisg/
wais/db/articles/english2.html); Walt, “For Specific Performance Under the
United Nations Sales Convention”, (1991) 26 Tex. Int’l L. J. 211, at 217. Contra;
Kastely, op cit, at 635 ff.; Honnold, op cit, at 310 f.

49) A A81=E (2)F. ]

50) ZA(a), “HFBolsAYde] 2% sAFR YA AFA", UAHEE 9%
(1993. 7), p. 275 f£.

51) Ibid.

52) ¥, AAZE, (1997), p. 341; A&, AALE, (1999), p. 240, ¢A&EF, “3X
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A2 59 FABRFPTFAL AP o} dtn vz k)
g2y A EA o] 8(specific performance)?] ME-E vjEQle FAEEFUL
o disf el A7 £ e RE5Y(common law)de] A 2A thFo
AR gov ole WY (equity)de] FAANEEZA 22 EFFATAE
o YAt AR WA A LYo Y IvHez JFPF L
oA Faa AddA S48 #E S e AL Astm gley F3
Agd Aot 22g %dS Wz o) ol T SHolPRnA dF ¥
B9 HEe YFEFroIY(The Sale of Goods Act (1979); ©]3} SGA) A|52
Z (DP9 2 vgdgo] gled § 2FL PH9 EFolgRAe FEL 1)
] & Fo] EFE WA £9¥ (specific or ascertained) 2F2 A$-2% 2
g1 2) EFgRAY FFo] HAH| AZs] o AAsivtn ADHE A4
2 AFsn ko A WA ZHfo B3t SGAY EHYL EHE UA
238 EFoz AFHY ULdE BFn FFENE SHo|do] 932
A AA 9 oRo] Fsle] Aol PH: Yk T WA Aol FAdA

drdae] EAA-AREoHMEe AN EHEWWE FHE-", TUAIHE

113 (1995. 2), p. 434.

ol 29 (a), WIHE S, (199), p. 801; A AH(a), AA=E, p. 269 £, 275 f.; AF

Y, “BRAFE/AL g olde FAY, Y3k 1775 (1988), p. 62 f.; 133,

“SiAIG R A 71 BZA", v BAPY 5(1)3 (1998), p. 304 £

54) Lamare v. Dixon [1873] LR 6 HL 414, 423, per Lord Chelmsford; Stewart v.
Kennedy [1890] 15 App Cas 75, 102, per Lord Watson. Cf. Treitel(b), “Specific
Performance in the Sale of Goods”, (1966) J.B.L. 211; Jones and Goodhart,
Specific Performance, (1996), at 143 ff., Sharpe, Injunctions & Specific
Performance, (1983), at 8-230 ff., Spry, The Principles of Equitable Remedies,
(1984), at 52 ff.; Burrows, “Specific Performance at Cross-roads”, (1984) 4 Leg.
Stud. 102. IAY SHols F Alde FAAES FE Mo dFyo
Co-operative Insurance Society Ltd. v. Argyll Stores (Holdings) Ltd. [1998] AC
1, 9 ff,, per Lord Hoffmann.

55) EFEL vjujAge) MAE FAo] HAHHAY §ArE FIY EFel A
¥ 2] (The SGA s. 61(1); Dominion Coal Co. Ltd. v. Dominion Iron and Steel Co.
Ltd. [1909]1 AC 293, 311) 33 € EF2 2vj& wimAge] AAE F AYEF
22 8% EES onjgdv}(Re Wait [1927] 1 Ch 606, 630, per Atkin L.J. Cf.
Thames Sack and Bag Co. Ltd. v. Knowles & Co. Ltd. [1918] 83 LJKB 585,
588, per Sankey J. (“ascertained” means that “the individuality of the goods
must in some way be found out, and when it is, then the goods have been
ascertained”)).

56) SGAY HAY AFEL HoA% F HA o] AAZE AN 294 AFES
AZFATE BA3A @3 7] Wi AF4 SHolge] Bd 23L& SGAY
o] a3 2uE 238 © w3z HrtEvh Bridge(b), The Sale of Goods,
(1997), at 531 f.

57) EFEdx JdAEgy B A #F39 Sky Petroleum Lid v. V.IP.
Petroleum Ltd. [19741 1 WLR 576. Cf. Total Oil (Great Britain) Ltd. v.

53

R
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HAol ‘AEE A #D A 2ol T NF T2 JEL BEYR
o &&upgol AsgAAA wEde] FA FE(adequate) FAEAS o
F2A xzge &sjujide] sl Al EFEY AF WAL 5Hl
9 HE& UE & JALG® 230d EAle e FEA'Y A4
g S Aad FHo] Fod AL op AT FAALE 1) ST F
a WEQE &8 AT F Y B4 2) &89 54 4 i) o
A0 EE 3) wjgdo] hE FoA REF2 L dAEFS Y58 + fle
Aol 6D &l del o wiede] FAZE EFEITL AFH WAL
Egolgel B Ud & 3o

ol T FHPE) FAANEZAY S0P} 1 B Ao 43 AT
A HgxE BAE 9He AAZ F¥AAA e e AR A
E CISGY ABHAHM 28] BAE A} o] 2lzd oY 7hLE
Ao dAE e SAEFATAE FAse Ao 228 FHdHA dx=E
Bol gt wEbd AFHAEC o3 SHo|PRA FHAIL 4 AABFY
Ao dtelF FPAFE SH ALY TE A 8] FF A FFldY
H1E S UE A& a7k AL oigdn FEH A8 ol AYPAH

Thompson Garage (Biggin Hill) Ltd. [1972] 1 QB 318, 324; Redler Grain Silos
Ltd. v. BICC. Ltd. [1982] 1 Lloyds Rep 435; Treitel(c), The Law of Contract,
(1999), at 954; Treitel(b), op cit, at 223 f.; Jones and Goodhart, op cit, at 146 f.;
Bridge(b), op cit, at 532. Contra: Re Wait [1927] 1 Ch 606; Re London Wine
(Shippers) Co. Ltd. {19861 PCC 121, 149; Société des Industries Metallurgiques
SA v. The Bronx Engineering Co Ltd. [1975] 1 Lloyd’s Rep 465.

58) Co-operative Insurance Society Ltd. v. Argyll Stores (Holdings) Ltd. [1998] AC
1, 11. Cf &wle] 254 9§ 71F0) old ERojgo] &ujE) ¥ ¥ 74
Q1A 9] v o3 EAolghe] HHE Welol duin o F HWe EFHoHYL
AA T Ao B3l Beswick v. Beswick [1968] AC 58, 88, 90 f., 102. 2 £l
ERolgal vy} Yo HEWAE FAF A T39 Tito v. Waddel (No. 2)
[1977] Ch 106, 322; Rainbow Estates Ltd. v. Tokenhold (1998] 2 All ER 860,
868; Evans Marshall and Co. Ltd. v. Bertola S. A. [1973]1 1 WLR 349, 379
Treitel{c), op cit, at 954 f.; McKendrick, Contract Law, (2000), at 442 f.

59) Wilson v. Northampton & Banbury Junction Railway Co. [1874] 9 Ch App 279,
284, per Lord Selborne. Cf. Macdonald, “The Inadequacy of Adequacy: The
Granting of Specific Performance”, (1987) 38 N. Irel. Leg. Q. 244.

60) Hart v. Herwig [1873] 8 Ch App 860, 866, per Mellish LJ; Fells v. Read [1796]
3 Ves 70, 71, per Lord Loughborough LC.

61) Adderley v. Dixon [1824] 1 Sim & St 607, 610; Buxton v. Lister [1746] 3 Atk
383; Cohen v. Roche [1927] 1 KB 169; Phillips v. Lamdin [1949] 2 KB 33;
Behnke v. Bede Steam Shipping Co. Ltd. (19271 1 KB 649.

62) 10th Report by Select Committee, Session 1996-7, Consumer Guarantees, HLP
57, at 18, 32, 54; Beale and Howells, “EC Harmonisation of Consumer Sales
Law - A Missed Opportunity?”, (1997) 12 Journal of Contract Law 21, at 33 f.
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3 T 2443 2 AL AR A% 98 AL chizte
278 S3 YA @@ WA sl 215 el BAFS Foked £
£ HARsE A8 =k v 8o wal SN ol gl FHoz B
£2 dn e A FEe BF QRI7MNA olPATAL A8 3
o Wjdon slF Edd Mg dASS FaAY dARLE =
2 s A3 B Aol7t e TS FUO 0 F FAAus L oA
24729 Qo] £ olgad] Aoz BYHE d ARE FY
2347 2 B9 A9 E W, FUEe AR oot oka sha 9o
a8y f9ARd BE U AFE A8 A2 3ol A2W W3
Regulations 2002014 %% A& §3olqel B 289 A Hxe
Wstol 3 oA ge SolPe U AGHA HEZFE Roih 3
AYE BEA thated LulAlA WAFE WA SARFATAL RAWH} §
A olei@ AulAs) BAF WA AusATAL AN @A L A=
o doi3 A7 UAE EE FAUFE JYHES FBY VL JAA
S AT

2. B}

gol A AW B ups} o] PP EFolPe FHA, CISG EE I
Hae g8 FAEFA g8l e Adel A & e 129 DH'(a
right)7} ohde] 5 #Azle] YAt AHez W@ AFd d4H e 3
Byge] FASEo Y &4 Je PEFE g IYPF S0P L el
Az Q8 4 £38 IAHY FAFTY ESHuido] FE3] KA
2ate AT Fgo] HE oAHA FAFGLEA v E AYHS o|=

63) & S9o] French law (Code Civil Art. 1144); Tallon, Harris and Tallon (ed.),
Contract Law Today, (1989), at 266 ff.

64) Beale and Howells, op cit, at 33.

65) The Sale and Supply of Goods to Consumers Regulations 2002 (seen at
http://www.dti.gov.uk/ccp/topics1/pdfl/salesupplysi.pdf).

66) Regulation 5 (s. 48B).

67) Regulation 5 (s. 48E).

68) Treitel(a), op cit, at 44, 75. FHAAY SR YUAEUE EE FALFHT)
2 AgHA B gIgdd gME gAY FAFE A CISGE dFTH
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54E e 399 EFAT F &5 433 AGAL FAF|T. o] F
e ATAA Hze Uy Hstd FHE wjuio] #HsY wjsdol
BAFS Fohed gl e G B 2P ARE LYEHD
g & Uk D dAF £2A4E ggatrld o sl e BF, 2) HAF
kel Adol e A%, 3) WAFY FEA Ee AAAL FRZ #-E
o B¥o| FA & B0 oY B ¥ t& FAFT vE SHogo|
QoA 5ds @ v g e =¥ L 878A ¥v & 28 JdF
A dAFES ARIESF s Ao BHIPdE EFstn IxPF LS 19
AFAE A ol FHE dH S]] FEo FHHYE )
FALe S E PAEopsin 2 222 GAFE Tkl T RO
a8y GFEFY AR de] dFAAN e RS AR L6AAY
dME oY wisdd EFAT Fe] B2 g Aoz dddn.

39 ggiFe vng F3f I /A e EAHL WA RAF
Aol 3ol A AAd9 Fxo] WE W ATl gvhe Holct. An
g A E QoA dAF] AxE sFdE AL =Y AU AF
of i@ £FF el B F slem adm SFPE Tl dE oI5
Fo] B o 5 FAAZA AP E S op|F Aonh 0 o) F B
oA FPAALe] vFHAe] 213 CISGES] SEAANY] EAAR, A
EATY g4 2 A9 adL U AN £ AP F 2
o] gty ATERW = FFUYPL st HAF o d-s LuAAY
€ F2 ke fYARY 89| CISGY a3 Fde Aolsttte FHo| F531
of gt CISGIA & BAAH g2 ZEAA At A¢-2 dFstx o &
AR L 9 A9 A4l e Y 2 A = A%

A ulele EFolP(AAEJNE T spARFAT)Y Edujads d9d Ao
Qe Aoz gogc vy 5812); AYul, AAA, p. 345 HHA D), “wxle]
siAlg B Ao AF a9 T, VALY AI5E (1997), p. 302 f; ol (b),
NAZE, (1997), p. 229 f; Treitel(a), op cit, at 75 (Contra; Huber, Schlechtriem
(ed.), op cit, at 376).

69) Kastely, op cit, at 611. Cf. A EFL F3led 43I Addx &8 &
olgle) wWHe FEHA @& e il Société des Industries
Metallurgiques SA v. The Bronx Engineering Co Ltd. [1975] 1 Lloyds Rep 465.

70) Treitel(a), op cit, at 47.

71) 23y $xuide] gyl Ao Yo o3 FU AHRE $& = S
RAejtt, o] &4 (b), AAA, p. 230.
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o] ZEAQ futd 2 A& 27 YA€ 94t ol LHAS EFT
A 259 449 Jlde AV e 41 EF A ATt de 2
Z3 g0 dF 7IN Y &4 A A B34 IA #5E S8 WIE
Aolnt.

2H1Ae] 9BE ZF wgP RoE FYride FEAN £ vude 44
A A8 EAA0l gle AL obch g4 ¥ st o] FPAIE &2HA
£ AIRAY FAFSORAE WA SFAEFATA)Y 8ol B85 27
o @& A2AHY FAFDASAA WA AFFYA) A& + ed
whaled CISG 2 #ZUHAAMY m5de 74 FAFEY 84% FHEGUR
AL FAFGo|E AL Ao Utk o FHAAL LM AT} stAe
2Ae 53 =] FAO BAF AHE UL Wi LHAR 4T
9% e BAF T ARG DFHop Frpn 27T o,
o] A% CISG 3 #ZUclA gt Zo| 2H|AR dF 7 FAAZ U
239 $%& 23202 ASAAE B8 EFL UEszn dF WL 2
FaAY &t £t dFe Fdel P WAL Foqse Ao F2
Hg A8 9L LA FHAA /A o F g ¥ & £ o

L. A 2xH9 34| 57 Gl A H33FHY)

1. AgsfAA

(1) HlmAF

SYAAR 2uRe AGAAL T Al PAE AaA A AR
o AEs} RS FEA o0& AL 2F8A Fevhe ouldA HAAAA Ad
(a absolute right)2A4 o= /1% e} 2y oA F FYAAY A A
Ao AYAL A9 AE7 A F(minor) B4 AFE WA 9B £

72) A& B0 AuAS A AHIE FYUsAEH AE] @ F8 FAV} =5
Qo AEgr]e RE 75l A4HA A Singleton, “The Consumer
Guarantees Directive 1999/44”, (1999) 18(2) Tr.Law 126, at 132.
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AFHAA L A2 FAFEFY shtolr] wEe] 1 AP A1A4H
ol FAlFtre o8 AL SALT™ thA] T A1 FAFLEA WA
F xE RS FFA9 HLo] ErMs(impossible)dtAt EE FHl
vz 9 =(disproportionate) A EE w9 WA EY A= ARSF
7t 229 AA 9 AuAUL EF S U982 St EFd v AU A
el a8lm 42 B glo] ol oA A Rite At dsto 2HAE
A23H QA FAFG E2E = YALL® ol A2AHQ FATEe] F
&4 I EFdd o] FEAIY BAA L YAT we=ddAA dA
E9 % EE AEFY Hyd o dARGAS 4FAHoR Foqstn
dttn A HAAG T a2} G7)A Fostaiol & F& wxlo] AR
FL AT E dujrt vz Ao BaE A8ld 2 222 A FY d=Y
FAESE Agd & 4SS Dete AL ohEe AMoU® ZEHoz
£ 269 AdAAY FAe Wxde AR FEEGn
& 4 gtk 89 FYPAFY o=l SR RG] Aok AEA7] o] A ¥
T ol 1 oA E sHs@A Y R WEEA gout 1T AR
o] 7lxd & 12lm B Ado) BH glo] g8E F Yt T A
BYe ATAIY oFdx I stedictn gAAG™

CISGA A wisQlel AdslAldL stAde BEY ATl A 224
9l 9uk(a fundamental breach of contract)el 3% dhe 7Z-f-o & Fc}80 3t
A BEEL ATl ZEF guto] HY faMe F/AY 838 FFA
Aok sted] 2 A HAAYL sANE BFY ATl At oA mjFdo] 7
N8 & JdE A& 437 oz 4gd P9 &ojojopyt s ol E &
A9 &R AgA FAAY AL Ay adn AGde M Fot )

73) Directive (99/44) Art. 3.6.

74) Directive (99/44) Art. 35.

75) Directive (99/44) Art. 3.3

76) Directive (99/44) Art. 3.3, 35.

77) Byung-Mun Lee, op cit, at 190. Cf. Williams & Hamilton, op cit, at 32 f.

78) Byung-Mun Lee, op cit, at 190.

79) 23U 74 Fo# AL FHAFL oy Alrld B 7L Astxn YA
gjg o] z+ Zlui=e] FH wel SARFE QXA oAyt /HFE &

80) CISG Art. 49(1).

81) CISG Art. 25.
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AL 98 A=W ol BA (interest)?] F8AJ0Ith8) Al T3 of&
W ER shate wAe AP a2 AP ddo] F EF BEY A
ko] olg)e] glo] WFele ol AAE APste AYL BARAE| Az
28 stgEAle o o3 AP 2 F ol BA e HAL AHHY
#AANA wFdo] AT F Je AL 7IFoR o|FojAof s FAFHIA
A2l wlgQlel o7 FHAY o) BAY BEE AFH o oF Fh8 A E
EE9 AFo] 2EF hito] 57| % F ¥ 4L dANE EFY A
Zo| At stolA wWigdol AU £ e A AAFHoZ v Fro
&Y S dAsgAY $98 F79 P2l AR FLE AN 2@
ARE 4AY F71 YdAolol Ftre o)A dANEHY B FAAHY
FAGHFAAA £ AN QAN aan EF ARHA B
A HARY] QAT sA)ANA o] FolHopirt ) 8 ol FrA] &4
oz majslojo} ALgL ujxglo] wiydoA EFF Adot EHYl|
FAE BT F YA 9%, 23 28A F AA AeAY AFolq.
wetA v 2 st AE7) i$ Agsdas azle] F A
HEEEe AL oz vxde] wFUQoRyH Ao FAE W W F
CISG Art. 3729} 48%d] uig} AFAe AXA7] oA Ee I olFd 3tz
£ AAZ REgAY B H42F 2a4d Fu7t ol ddE ol TEAS
Aute] FPcin & & S Aot 89

-
=

82) Huber, Schlechtriem (ed.), op cit, at 177 f.

83) Ibid.

84) OR. at 330. Cf. Enderlein and Maskow, Intemational Sales Law, (1992), at 112
f

85) CISG Art. 25.

86) Cf. Will, Bianca/Bonell (ed.), op cit, at 179 f; Bianca, Bianca/Bonell (ed.), op
cit, at 270. AZANTAY YFHPel FF =R W3t Kiritzer, Guide to
Practical Applications of the United Nations Convention on Contracts for the
International Sale of Goods, (1994), at 210 f.; Schlechtriem, Schlechtriem (ed.),
op cit, at 181 f.

87) dAANEAHY AAL AgAAAololer Fdm FAE 7 Wty
Schlechtriem, Schlechtriem (ed.), op cit, at 180 f.; Ziegel, op cit, at 9-19 f. A%
A el ElFA L 943t Asd thae Honnold, op cit, at 209; Flechtner, op
cit, at 75 ff; Ghestin, “The Obligations of the Seller according to the Vienna
Sale Convention of the 11th April 1980, on Contracts for the International Sale
of Goods”, (1988) No.l Intl Bus.L J. 5, at 22. 71& ZA&l°] #3l4 Enderlein and
Maskow,op cit, at 116; Will, Bianca/Bonell (ed.), op cit, at 221.

88) Schlechtriem, op cit, at 78; Schlechtriem, Schlechtriem (ed.), op cit, at 183;
Huber, Schlechtriem (ed.), op cit, at 408 ff.; Ziegel, op cit, at 9-23; Honnold, op
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FZUgR AAEEY s U W5 AGHAAL 27 FAE
Qdste} vivjel EXE B4 ¥ 4 9t 92 FFAGW FA2 Aste] v
o B2AL gAY § g 44T I FHES dFde] d=RD £
AL 4 Qe A4S & & Aok vivle BAL wi=A] Aok WEo
2 ol oot st AL opn EF wjEo] o]& ¢33 glojok e A=
ohJtt g Iyt wjslo] FRA LR drdn JATE AL e FEA 2o
o 1 wuje] 2R 4F 2 Vg AGAZA Y ABeERE ABAR
olal g & SlE Aojolok 8t £EF IR FRETES Tef v ERS
FARCE & % gE Aol Ad By wet A ojof Frh) I
FZAA WAL FHL YA WeiALe] EHE 248 ¢ UL A=
9 a7t dtx @7 fME 2AEY HAE 4A Ex A RET
4+ 9l Aelol Fui® oju wi=e] g skate] Bkl 4A 2z &

cit, at 319 ff.; Kritzer, op cit, at 430 f; Enderlein and Maskow, op cit, at 114;
Bridge(a), op cit, at 94; Treitel(a), op cit, at 373. Cf. OLG Koblenz, 20U31/96,
31-01-1997, reported in UNILEX 1997-4 (also seen at
http://cisgw3.]aw.pace.edu/cisg/wais/db/case2/970131g1.html and
http://www.uncitral.org/en-index. htm (COULT No282); CA  Grenoble,
RGO3/4879, 26-04-1995, reported in UNILEX D. 1995-15 (also seen at
http://cisgw3.law.pace.edu/cisg/wais/db/cases2/950426f2.htm] and
http://www.uncitral.org/en-index.ntm (CLOUT No.152)); Pr. Locamo-C, 6252,
27-04-1992, reported in UNILEX D. 1992-10 (also seen at
http://www.uncitral.org/en-indexhtm (CLOUT No56)). Cf. Secretariats
Commentary, OR., at 41, art. 45 (1) (a), No. 6; UNCITRAL Yearbook IV,
A/CN.9/SER.A/1973, (1974), at 54 {.; Honnold, op cit, at 131 f.
Cf. 28H9me] AR A e FARuGAde] 4§ 3R &
3 CISG Art. 5% 847 2539 w49 AgsAd S 7HNA Hu vixlo]
CISG Arts. 37, 48%0) wi} ARSAS HAeA 23F AR GAo] vjd
o] AotsiAgol $HPdn BE Ao @3l Will, Bianca/Bonell (ed.), op cit,
at 349 ff, 356 ff. ¥ vi=go] SARGE AN FF AdH9 Aol 23
el 7&d AdHAARY HAS Ao Vo A BIY
Neumayer/Ming, Convention de Vienne sur les contrats de vente internationale
de marchandises. Commentaire, (1993), at art. 48, note 4, art. 49, note 4: cited
in Huber, Schlechtriem (ed.), op cit, at 183; Huber, Schlechtriem (ed.), op cit, at
409, n. 48a.; Bridge(a), op cit, at 94.
90) Wy A 5752 (13, 5802 (1, 5812 (V.
o1) #83, AAZLE, (1998), p. 246; AJul, AAA, p. 340; FE, FAA, p. 239
AFS, AALE, (199), p. 194 1.
a2) &3, AAA, p. 246
93) Ibid; A&, AAA, p. 340.
94) Ibid.
95) &, AAM, p. 246 F¥E, AAA, p. 340; A4, AAA, p. 239 AFT, A
AA, p. 194 f; ol2d(a), AAA, p. 794 AUA(a), BA=E, p. 269 1, A5 4,
AAEE, p. 65 £; ol 4%, FAAEE, p. 304 1 ¢&EF, FAEE, p. 44

89

~—~
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A $88 5 Jeds EF6n gl AL sAE AoF v
ta & ¢ Utk

Gy Aol FAEZ Y W59 AGAADL e e EF
9] 9% 9ol %7} Condition, Warranty %% Innominate termo] 8]@3teA AF
of ga gtk ol EEZY AZE 2 AsAAc] =] Aol GA
A ool 2EE F3ste B(F, Condition A¥e] 4§ EE Innominate
terme] §lute] A7l wjg Az Ao @ A= ¥d Warranty
Sjute] AS &t FFATo] HEHI] ot 9N wakr SGA(1979) s.
13-159] #AHE =99 A gl BF9 959 FE Conditiond] B3t
2 nx9o] & 2o} FHE Condition®] A w49l EFY AZA ¢
AFAA L B uA doi® oz EF9 AR L AFAAAL A
29l (absolute) HoletA wj=Qle] Condition A¥te] A, & &9 FE7t
A} gH(slight) A$e EAEE mjede 2T AT &8 4+ JoWw 2
Gt o) 3t vy AU Pl Lu| Ao Fdte] A L5 vy
Zpuf o (non-consumer cases)®] 3% AFE LA Hed A =T AlE
sl 2Zo ARA YA/} B3tel (unreasonable) st o=l EFS AA
2 AgHARE PAE £ oA G0 EFAAA YAk b 5
ABAQ 7Ed] 3 Besojol s, wekA v EFARA i v
%9 7 & BAgolo} grh1on gPte] sjfle] EEAZE ¢ A
daiAAe] AL TF YEA9 SAEEHA] AFHA Feve A
Az 22 $ It &, 99 Y =20| Conditiond 37| Adotd wj=dd
o @ sHABgA R FAglol WEALS FA EFS AXE £ A
FAAEE PAE F Ye RAo|thiw) a2 o d sl AdAY EF

96) 78w}, AAA, p. 340.
97) The SGA ss. 11(3), 61(1); Hong Kong Fir Shipping Co. Ltd v. Kawasaki Kisen
Kaisha Ltd [1962] 2 QB 26; The Hansa Nord [1976] QB 44.

098) 9ygA EZ AAAU(a right to reject the goods) A Fs|AdAa right to
terminate the contract)®¢] A% A@#A Y thdte) Byung-Mun Lee, op cit, at
173 ff.

99) The SGA s. 15A(1)(a).

100) The SGA s. 15A(1)(b).

101) Law Commission 160, Sale and Supply of Goods, (1987), at para. 4.19, 421, n.
23

102) EEAAAD AGAARL WA RolFe ofs ol Ackdel Axdo] A}
A ge o e HAUYE BE9) AR Conditiond $we] opUstm %
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AZA 2 AdAABL fEAL B2 U AR A AT A
g Rog dZ"v} Regulations 200201 2l&t# AH|A7t Regulation 5 (s.
48B(1)(a) BE (D)) B stAESF A AAFIESE AT & e B+
did T WAL § 2% we) o FATE FALY e SRS
WA dAZAEs Felded AZE gol aga wiedd] 49 s ¥
7 o=l ALd @t AdeA £ WIZAATE & F ULF s
9l T}.104) 105)

) EIt

delA AR wiel Zo] Wixde FAEFA=C A Z PAAE
sodA ALAAAL Bt ot 2 e e L AolHE
ceun 9ot AX F=udT CISGE W4 AdsiAA S A3
A Ao A4 AEst dFFR olE AL aFde W EH £
AR e HE AFAF(slight) T A0 (minor) A2 A AGs A ¥

Bl o] A4 uisde EEAMANE PAY £ jlen Ak Qx7)Ye] A}
A gt w9 elA WEde FAARGAS spAcE AHE AW (Goode,
Commercial Law, (1995), at 362 f. Beale, Remedies for Breach of Contract,
(1980), at 90 ff; Lord Devlin, “Treatment of Breach of Contract”, (1966) C.L.J.
192, at 194, Apps, “The Right to Cure Defective Performance”, (1994)
LMCLQ. 525, at 534 ff.) &# Ak}e] Ax7idoje ARl dA%UT EF
o] ¢IE: Condition®] $iwtel #HZses EFALEE 2 ASHAAS A A}
&  glor} nj4ee mMEe sxugAce FEARANLE WAL A oks)
ARL 5 4 YoE AT Aot (Bradgate and White, “Rejection and
Termination in Contracts for the Sale of Goods”, in: Birds and Bradgate (ed.),
Termination of Contracts, (1995), at 75 f; Bradgate, Commercial Law, 2nd ed.,
(1995), at 247 f; Bridge(a), op cit, at 162 f. and 197 ff; Carter, Breach of
Contract, (1991), at paras. 308, 407, 569, 572; Reynolds, Guest (ed.), Benjamins
Sale of Goods, (1997), at para. 10-027; Guest and Harris, Beale (ed.), Chitty on
Contracts, (1999), at para. 43-042). Cf. 94 Ag&AAH =9 A A
o] Az uAN gF MEAE #3tol Byung-Mun Lee, op cit, at 185 ff.

103) Regulation 5 (s. 48B(3)). The buyer must not require the seller to repair or, as
the case may be, replace the goods if that remedy is (a) impossible, (b)
disproportionate in comparison to the other of those remedies, or (c)
disproportionate in comparison to an appropriate reduction in the purchase price
under paragraph (a), or rescission under paragraph (b), of section 48C(1) below.

104) Regulation 5 (s. 48C(2)). Cf. 53] 2u|A7t stAds WA fAF 9] A=E 3
FaE A 23 FARYLS 98 FAHA ARt FHSHA @& ¥ A AbE
B2Zo AMAEL AE = 94 It} Regulation 5 (s. 48D(D).

105) Cf. 2u|Rpe] 2@ AFsjzlde] FAA o9 vl AH|Z A Fo|AE o 29l
of 93 HuANE BEEo] AudA AEE olF 27t BEES AHEFLE 1l
s HE3F o9& Bdt A Frh Regulation 5 (s. 48C(3)).
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A A e s FFUER CISGHE 28 e A48 F=vt ¢
AEFEd o2 AL 278 gevte dudrM AdAHA H(a absolute
righ2A o853z ok o8& & AAAARE Hol9) Brld) EH AXT
AARENA AFAGE FAAR AHF F44E 73 YeAE HEH
BEE 8 AddAd 1 R AR £84L, 44T A7 sle EFLC
= BFdtm vjglel 13 BEE JdE Fsijordt e A v HER
o2RY wFde B ¢ Yotlw ERZ, wzlle] HAGE EXE W)
FQo AZA WedolA EFe FeAE 9 AYAALE FoFes A=
dog daF 7Med T AGd dAdte EFE AFAES 3= 4y @
Sl 8 & Uthin AN, ALHAE olBAT WA 3R TFAHY
WA Ae Azt 2 w4 7l "B g A48 AFTFAFLolgE A
o]th1089 YA 2, Akl AT EFo] I=HUTE AvAE WA R
9 A% gd 2 EFY 7Y F ARV s s el &8
& Aol AAE F ed AGdAc AFddA 2@ BF %84 3
AE A48 /43 FATY] B FE YotE Hoth1™ oA A AA =
o f84¢ FEAAS 9B AdsAle] A A E B slE
i) #Ae 28 AGHAELE du2 =] AN F2AHoA R
& AAE ¥ F Atk ol wWedel AGAARL V1 FH e 48T
o2 AGAZAA 27t | A¢d AFLN0 = A HEE 5 7] WHE
othiiD) o] &g o] oA CISGS FFUEL W+ AYAAE 47 s
Qe EF9 A=t FEA 9k(a fundamental breach)dl | Fste B+2E =
E AAZ Q8o nioje] E4& 24 € & e A5E Az A oF
g BAAN FET PRI AGHAANEE FFE € & gtz B}
o}, 39 v 3o ASAE ooty AR E e FEe
st A=t vl Azeht szl o3 dtate] Heo] 7hsd Bl v

106) Beale, “Remedies: Termination”, in: Hartkamp et al. (ed.), Towards a European
Civil Code, (1998), at 349 f.; Treitel(a), op cit, at 321; Collins, The Law of
Contract, (1997), at 332.

107) Toid.

108) Treitel(a), op cit, at 322.

109) Ibid; Collins, op cit, at 332.

110) A& So] ALAZ F AF7e 8F 5.
111) Treitel(a), op cit, at 322.



52 THEBEHBWE, £194 (2003 2), F1H BEEARY

So9 A%AE Agete Aol e ool @ AdAAAY ABe] 2t
9 Bl 45® BE Afe] AEHE AL PR CISG, #3Y 2 #8A
Bolq 27) FAA FASHE vhe o) vjEdle] FHHA AT Wl 17
1 Wedel BEee BUS AN Gk 9A WA HAE BT A4
EE 5¥o) gl Avol Bajol Wsdd AGAANDL AV Uk 27
WEgle] sAnge o L /54 iR 4Bgle] Wedel AoHQ
2EARA 2 AGAADL ian Ak FUe WH5AY 7187989 A
FeAE oA BFHNY & YA duaFh.

o4 AR vhgt o] AUAQA ActAAAL HFA0E AT AT
g7 AGHAS FEFOR Wz BIYY AFE PE Rol Aot
a8y o 45 ge 743 Bsel F2d0r ¥ Ae w5Ad s15FAA
Q AFAAE sl AR CISG, #E, $FAREY AFAAL
Aol 2MAAYAE 1002 AEHE FL7kd g BRItk 2T 2 A
lAe ATe 244 doiz FHPoz Ad W WHAN F AR
A 7% THE ARE Yed $4E Ao BVIGD 22} 1@
$84dE B78n 7Y Ae 2NAE URES AV} ugY TAE
S AABEN U BAE A2 Ao WA 28 A7) BoE
23 uzasde JUY4S B9 AAVL ok Aoty BAE 4Q
o WEdle] F4Aos AvANT FHEIREAY Ad L5 Ho|
AHdolnl, FAHO)A RY YETH E¢ QAo WEdd feUsl A
Agthe Aotk A2 avAe b 9ot Bdel a4 gt 94T B
AQE B7an EAY YA gEH0 33 29 AS TlAAY
WEdo] AZSHE AAvolstsl wAd BEsok Hrhis 1k @714 ol
q¢ 2029 YHEAL WA FAA 2URAE HET Bagol AV
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ABSTRACT

Remedies for the Seller’s Delivery of Defective Goods
under EC Directive in Comparison with English Law,
Korean Law and CISG

Byung-Mun Lee

This is a comparative and analytical study which comprises of the
analysis of the rules of the buyer's remedies where the seller delivers
defective goods of four legal systems; Directive, CISG, English law and
Korean law. In light of threefold main purposes of this study, it firstly
attempts to describe and analyze the remedy provisions of Directive in a
comparative way in order to provide legal advice to the sellers who plans
to enter into English consumer markets. It shows that the two tier remedial
system under Directive is not much different from the other jurisdictions,
except where the right of rescission under Directive is absolute in a sense
that it does not require a certain degree of seriousness of defect. Secondly,
the study compares the rules of one jurisdiction with those of other
jurisdictions and evaluates the rules in light of the discipline of comparative
law the basic question of which is whether a solution from one jurisdiction
may facilitate the systematic development and reform of another
jurisdiction. It proves the followings; @D the reluctance and uncertainty in
English law of ordering specific performance based on the discretionary
power does not reflect the parties’ preference because the order is either
uncertain or rather negative where the purchase of substitute goods
elsewhere is not a satisfactory solution in many cases; @ the position in
Korean law which has no limitation on the right to require substitute goods

is likely unfair in commercial sales, but justified in consumer sales; @ the



66 THESEBWE, F194 (2003 2), H1HE BERARY

right of termination or reduction under Directive which is subject to the
applicability of the right to require repair or substitute goods seems to be
contrary to the consumer’s preference where the defective delivery destroys
the basis of trust in the quality of the seller’s performance; @ the absolute
right of termination under Directive and English law seems crucial in
consumer sales because they are often inferior to commercial sellers in
terms of information and bargaining power; ® the right of reduction as a
self-help remedy which is absent in English law emphasizes its usefulness.
Thirdly, it finds that, where CISG is deemed to fail to unify different rules
on the right to require specific performance between Civil and Common law,
it is attempted once again in Directive and notwithstanding their hostility to
awarding the right to require specific performance in English law,

Regulations 2002 expressively stipulates such right.

Key-words : CISG, Remedies




