X P A 29 ‘AP aPedolAar”
ol FF —EE

AF i E

I.F

0. HA3aydetoldxe] TR HAE

m. %8 g A3 agtolAze] Rk

V. 28 Hi—AFEEHRERE StlA A AAo] A2 Bk
V. #

I. &

AQE AFE Y AHgo] gutsige] g} old Fulste NHAAFHAZE
dojuzl dutaeA Ao da AQFn gled, of |9 AdAe A &
Egol2 FAdA ol& wue] Aoz A U, F AZE 0]
A4S JHME AHERE B 2ZEY0 Y £3<2(publisher) 22 FE 2ol Al
A8 Edlodo} 31, o] F A 2HAH ALEA Alodle ol Ml aA ko] A
AHt} o] g ol MAAFE AAF ol &9 “482Y"(shrink-warp)
dajo] da] Abgsol 23 e, olgd Wad @ golA2AFHYA
Aglol Al A Ze AgAPgoldaA o] vlF AGYstiA BAZ S 1A
A 27t BASo gk vFAA ol AAY EAe ol Az ol
FEI/F BRI FEsl ok goldx Aol A JHAAET F2

« HEBgEE FIGR APA

1) o= EXHAFHLZES oo tgate Fojolth

2) & ZolAE Wad uet ARHAZEQCY FAL oo} AXEd oG EA
7= Q.
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gol A 2Akz A0l A% 432 dEvte FHR Arislo] sk ol o
& "2 #HeEe ALdE olE FAst eoirt 1990dd Fite] Eo] B
Aeje] F&3 BAF oo wE FAHA 7o B 1 WY Y
AR &7 AFAsAS Yolrt SYAFEBRAA G A3 o] A 4BA
oz dgAsHn Aot

2 2o 03 Ay el ddageoldart %A dFfA R JeA
g ARpnA ste d ok old WA AYAPeold st HFAHEACA
oy wioz AFHL YA ol APAgoldart AW 5L
FeAE A £ 3 ddaggdold2e P4 58S dE dEAY #EE
23 u)Z #HEe =8 Felste £ aglm, spA ez, dMAZAY,
zo9 HA, AEE 713, ugd 5 R Je FYFFEHAEANEY
4 739 12L 59 Agadelojaxe] FHEAV EF ez 2H
2 4SS AEn

1. A2zl d =) FA ik

1. AP ageteldlze TR

BgATEole A, HolAaAde F&dte WP AdH e, o
2 29 “41g a7 eto] Al A"(shrink-wrap license)Zt ¥}, 4 @ 2P glo] Al 20
A “gto] A A (license)e “BolAAAN S File AR Ax “dg Aol
Ax"e AGAZY g 712 Uy golaaActe] & FHolth

IS BT YLAZEG Y AREAV 7HEsy] AdAE 2 A
o) o glo]M2A%E A o AAF o] folA ALA MEF Rl
oS o3 olo) FolAaAYME s} BEIHA &S F T E
& AR AZEY ol ALEzAEIAAAGRA)N FAE V€Y F

3) Gary W. Hamilton & Jeffrey C. Hood, “The Shrink-Wrap License-Is it Really
Necessary?,” COMPUTER LAW (1993), 16®W #%. Maureen A. O'Rourke,
“Drawing the Boundary Between Copyright and Contract: Preemption of
Software License Terms,” 45 DUKE L.J. (1995) 4799, 495% =,
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o g AgHojol AW v 1 A diFHQA A2 ‘4¥g3a

"2lo] S AT
AGaPygyo A golAdre ATEY0Y EFEI(AE B, &F T2
ZgrgAol2)e R, £ IFo FEH = te, T2 AHEAWFE
9 422 Ao AFHLD o] Af, AHEAE TFLIY Ry F go
Axtd AFE EFF P (& o], TFE7E #¥ 28 EFE 4
AU g2A& ge 4719 L8 (sea)T Ex P9, T £ F471
Aol Jdn = BHA] dxe $EE Eo]A] Yok He FEE =8
SZEYOIZHAA LEete P9, 5 2ZEYE J2EFAY A
e S Fozi Agzd “Bo"sinE 2FRETS of u EE A
LAE § AZTEHE A4l v E3F glo] wtdFozN AYNEE A
g 4 Utt? AFHEYAA LZEoY Ao ool AFEH}=x
Ao A grgso] AFHSG=dY dFE Aol AFHed, ©o] o
grol A A Fol] M ALEAe] FoE de Wie, HAFEHY AL2HA
(on/off switch) 24 FAFAHEAE 29X E “on” FHZE 22N 29
A gel $3d 2 5L F8E JlE FL AgAW 7L dAHA A
£ FolAxAzAd Fodle Aol e HAA)E A Tk 2, &
& AFHAYRE EXNFAREA}F AYIA=E #H3 AFEHE FHAAL
24 F2d goldzAgzdd oA de FA)E FHNA FrE
g8 o doprl, AHES AHEFe] Qlo|, AHEA7E 2ZEH O E AXx BT
e wo] AFE g goldaAGzdo] 2YHEE e WYE ALSE
t} o] A% AHgAE AFEHARL ST 718 FE2AY AFESEA Y
Ehd ‘yes” WEE ZFYIAY ZL Jlg HWAE 53T PHE Fo2H 7

3 o

4) Lloyd L. Rich, “Mass Market Software and the Shrinkwrap License,” 23 COLO.
LAW (1994), 13219 #=,

5) Mark A. Lemley, “Intellectual Property and Shrinkwrap Licenses,” 68 S. CAL.
L. REV. (1995) 12414 % =. Lloyd L. Rich, €2l &, 13274. Michael D. Scott,
“Frontier Issues: Pitfalls in Developing and Marketing Multimedia Products,”
13 CARDOZO ARTS & ENT. L.J. (1995), 4131, 444,

6) Gary W. Hamilton & Jeffrey C. Hood, &2 2, 16-17%; Mark A. Lemley, &9
2, 12419 # =,

7) Gary W. Hamilton & Jeffrey C. Hood, &9 &, 16-179.

8) Robert W. Gomulkiewicz & Mary L. Williamson, "A Brief Defence of Mass
Market Software License Agreements,” 22 RUTGERS COMPUTER & TECH.
L.J. 335 (1996) %=,
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2. AgageholAze] Hif

Adaggojdre gy e 715 S ok oI} JeE B A9=2
Yol ae AZTEYAAZHUAY HFAEA ZFAA oS F.

A, FFaPqPFoldre 2ZEQAAY ] HFEHES At B HEL
TESolE ditAAA S S dFoz wxH] o AHdAste] iE
A AJZ . QYAL B3 golA2ALE A7 dHHoz oA g 7
g EFU%A 9 fdgdageoldart EHZQ o] €t

24, A9ayo]AAE 53 AZEJOZHAL B BEY ods
4 4 gl "o 8 o], A AZEHAE /Y, FusieH
100,000,000€ 3 ] v]-go] Ac€tin & w, 1,0000008 9 HFAEAIL F =
2a9L FYse AL, F UL AZEHT 10088 ¢S EIME 1
o A 2@ 4E JAEY F Ut F LAV FMEFE 2ZEH Y
ANAMA e AQAer AP ¢ e Rolth THAx o]Re] HAR
757 YA E A Adul & 29 A3 53] ol AxA G AY
£y0] 0] oA ZFAFoojof FhlD EFFA o HHAYeolAAE NEAHY
A% - gAL 53 SolA2ALS Adse U 285 E v LS dF AATY
o2 AN LS ZAAA Fre AAE NeA o T2 2 A AR
= AdEoz AP sthdes FAY AZEYOE ASE 4 YA €4

AR, APgadegolAre 2ZEGoEHU] HFAHEANA My HHRE
AZe 715 Tk HEAZEY Y e FuAEL AZXAY ol
A a50] /e AU KwiKEe #:Bl(doctrine of first sale), AIEMA
B:F(doctrine of fair use)oll W3] & <A X3k Avt A GAEENE £

9) Gary W. Hamilton & Jeffrey C. Hood, &9 &, 169.

10) Darren J. Carroll, “When More is Less: Controlling the Market for Computer
Software Enhancements,” 43 SYRACUSE L. REV. (1992), 13219, 1324-254,
1345-469W Z+ F=.

11) Michael Klausner, “Corporations, Corporate Law and Networks of Contracts,”
81 VA. L. REV. (1995), 7574, 7834.
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Ego]l&mQlo] AZste ALY AE dEste EA7 dole AR
oA E AR A E Al BEE ol &3ta FAtge] Had AHe
@2 23t o Yolrl, AdaPetolAllas AZEY o9 &) A3 (piracy) &
AR etE % 112 L2ZEJOAHANN didFE ddE2 zHHo
2 AZEJO(AFHZZaYE UE AFHE EAldte o] F Z2a9
< Axste A3 22 g9 Axstn AT, A3 gL dudFe &
A9 ol BAY FHE TF8T Uk old] AXESojgojdaE T
ool BAEE =g P9t BUY(EBE AT A AFE ddolt
g g3 o] Hol FE & LZEH|EAAL AMHY FAE T UF FE
| Azsitte A& el 715 FEA S B0

YA, Ag3@goldAre Ao HHde FF AMEATL AZEYOE @
#3] Pt Ao 7HAA He dein o g2 A8 yon. 48
gol, 2ZEHEHAL HAFAEAI BAoldl2 B AFHIZIYS 2
o AFE o] = shlel EAE(copy)E HEO] AILE & UEF 9 @
e g gEZZAYLZEole NAE BAsd X F IA=F 843t
o £ AXEYO 42 ATH FYIEY on[AE B oir} of
2 A8l 2213 AZES HE F UEE FHEJGD

UAA, d3adeeldre BFe AGALEY BEE Te 2ZEH
o glol Al 22 M5 ot A7 2e AFAHY AFELS FFHLE 1 A
o] EdAoln AFAA HE FFHAZEY & dId 52 AEHE
uh16) olo] 7]ete] HAFHAZEY ol AFAY L EE Sy FEHY,
AU LB SHTF 5 Z4Fo mayitiEskol o8 Hadch wetA st AHF
HAZEY 09 ALLS el AFdeoldre BEE S3gojix, ZX

12) David A. Einhorn, “Box-Top Licenses and the Battle-of-the-Forms,” 5
SOFTWARE L.J. (1992), 4019; Otis Port, “Copyright’s New Digital Guardian,”
BUS. WK. (1996.5.6.), 629 &%,

13) David A. Einhorn, &9 &, 4029.

14) 17 USC. #1172 (1)3: Wiliam H. Neukum & Robert W. Gomulkiewicz,
“Licensing Rights to Computer Sdftware,” TECHNOLOGY LICENSING AND
LITIGATION, Practicing Law Institute (1993), 7759, 778W 2.

15) & £}, Microsoftiit®] Video for Windows, ClipPix.

16) e A$ AFHAZEY O E ©A o]89 Ao g AEHA Folu v
ooz E3E gy AAAHY ¥4 e ETE ALLEHT dE& 59, &X
o= doJE & EF, U 59 A AU, Edoly 29 AU, A
AU, BAE F4sAY 08 AFHIEaRE Adssd AL

[

E
A
“
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oAz (2xasd] BF) FPuILeteld2rt dastth APFAaYoldx
2 59 A% AL odP dd g & UESF

M. £8 #plElq9 A 2P )29 Rig

Ay adetol Aol Apdd HAFol ol BT Hage] FHL A2 @
Az PR £ 4 3t & Agde ddaddoldae FHHLE A
Ho7h0 2 g AGA 3 FEAE ABEA 8 Aothl® o F Ay
o Wzt FuAge A& B4 ARG ol/2ZEH ) AR 7t
49 §A4% Jeixe AaPetoldart dFEtdsine 44 274
FolRATt1

1. g aggeldze] Hhe L F18

(1) Step-Saver Data Sys., Inc. v. Wyse Tech. EH&20

Step-Saver Data Sys. Inc. v. Wyse Tech. AN AT Fayd2
UCC(Uniform Commercial Code) #1238 (Article 2)-& 243t & AF ol
29 ERRAF)L RAdE BAL HFHTh T AREGA AFTAAL
‘Step-Saver Data Systems'(©]3} “Step-Saver’t )¢t ‘The Software Link’
(o]3} “TSL"g} 3he WA Az ALE FosAqth. 2 F, Step-Savere
T ZEHNE TSLAA $£3391 TSLE 34443 &7 2ZEHE ¢
=4t dxd 5 AZEYOldE dPagedoldart $8E v, T Fol
Axrel =8 AGzgo () RE HAH £E EAF JHE} viAdne

17) °l& UCC A28 stolA Hdaheloldas ZAHE 7t oot Hgtv) o
Zolt}. olelgr EAHQ Ho] F&3E Step-Saver Data Sys., Inc. v. Wyse
Tech BA T Arizona Retail Sys., Inc. v. Software Link, Inc. 2ot}

18) ol& g EAQ WH) F£&3E ProCD, Inc. v. Zeidenberg ¥4 Hill
v. Gateway 2000, Inc. delct,

19) ProCD, 8 F.3d at 1451; Hill v. Gateway 2000, Inc., 105 F.3d at 1147, 1148,
1150 (7th Cir. 1997) Z=.

20) Step-Saver Data Systems, Inc. v. Wyse Technology, 939 F.2d (3rd Cir. 1991).
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28 (i) B oA A7 FAAZEY Aol Hoe AAY FH2Y
(integration clause); (i) E3el MEZHA7} A ekzAd e E97t e 2
g =8 =3 9t} Step-Savers TSLol AFH 2ZEY 2 U3 Artdd
2A48 ZAQw old TSLE Az £F A7HA.

s gaygde UCC A2-2072% Agstd 3 AJaAPold2E £
gtk ¥ A2-207=e) 9dd, F/4A AdAFzD)E F FHAGERAE

A FAARE B ErHAGzA dE Ade] $9e ASAFd dE
2ue g zhos AL ASde zdRsos et FriA%zY
o] zARSY0Z NFHRA] FE AS, F FAAGEAL A2-200% A
2Nt § A2-2002E HAES A MRS OFE ¥t F F4
Wele TSLE 19 AGARd g $4do] 19 API3hgo|d2ke AR
S Atz (Z7MAE2A)0 t§ Step-Saverd FE Aoz e A
£ FAS Aol Yotzn Bkx, we ARageldx kel A8 AP F
o"ghe B o8 A2-207 239 2ARSICR HildE FEGNA ¥
ga Bttt Uolzt B Hee B A2-207% deld A2 FrHASEd
o] 2% AH(Step-Saven)® T F7HIGZRA FAA2z Fodtol Frin
Boreh whep SEPAAIL EbAGzAd $AEE AFHLR FAF] €
o] Acte] oL APFATH, FAA%ZAL T B F/HAGEC
ArS ZUatA HAAINA & A$o @t Aleke] W&o Hed, F
Fgarude Ay agaolda ke Agzdol BAALY A%E FUHIA W
AX7)e Rolgtn Kol o]E Aok ¥z A ¥

(2) Arizona Retail v. Software Link, Inc. ZHzi2V

A353 A de] Step-Saver WAL Arizona Retail v. Software Link,
Inc. #2NME A=) Arizona Retail A9 AL #A ¢} ghol Al 2A %
27A& Step-Saver A8 2AH W$ FASRR, Aide B s
o] Step-Saver ¥2o] uj$- &3}t T Pd& @A UCC A2-207Z° 9
a7 “gore A A FoiAg S BAsh) EFF ALzl T e
Aol A gecd Fdd FodA gnA st vEdL A ‘T

21) Arizona Retail Systems, Inc. v. Software Link, Inc., 831 F. Supp. (D. Ariz.
1993).
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Yol t)eA ke AFTS FAGor I e Hol FHIANT. T PLL
) =91 (Software Link)o] A|2-2072 4239 23& £FA7A R3dn v
A glolAre 2ARSHYoZ AFHA gevtn 22U Yot F
HYe E go]AAE UCC A2-2092 stold A& & WA #AHqd
o5t E A2-2002E ALE AL WAZ e FAAHA T4 B8
s, “SoEe BAZololok atr FAAY AFALPAZREH 22 T 9
t}” Arizona Retailo] o] Ml2AlkzAd) WA A2 Fog vt YUY WE
o Agtd AEAL At Az AFEHA &dx, gEA F HLL T
gol A7t ZAFHe] glrkn AT

2. Algagetol 2 BhE HET 1B

919 Step-Saver B2} Arizona Retail #2& F2& Agfzdo] 33 &
zegold U A Fol UL Fo Frjal-gtoldzol &R A FH AT
t Ao Hg Pge BuF Avr g Aol o] F AR A A
gloldlx AR “XFL ABFozn TP FFE UCC #2984 A
FATAN gl 282 7AAA He AdE AF3A Fado. 2 1990
Gy Zutd] Sof, faagiaol M2 FUHgolAx] ALGFRS A
A Eol] glo] o5 golalxel Age iAol 1 34¥E A HUZ
olo] Mg n2e a1 Bote A&AY AT HAE A o
Ha FolAAe WA FZYL e o] FLTGm BI] AFIAT
1990 ) Zute] Sof, A7 TAYLL oA T AFE FEIAT. I UE
A9l #Ao] ProCD, Inc. v. Zeidenberg %2222 Hill v. Gateway 2000, Inc.
BABo|}, o] £ RAN § Fayde sy etolda] ZAHo AF
g7 9% 715S AASAT o F #HEAL A& FLY A9 Step-Saver
B3 Arizona Retal #2& AAH oz FH&= Aot

(1) ProCD, Inc. v. Zeidenberg #Ii&

22) 86 F.3d (7th Cir. 1996).
23) 105 F.3d (7th Cir. 1997).
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ProCD AtA A, /HQ Au]Ae Mathew Zeidenbergy ProCDe £ZES]
olZ FUE ul, T AZTEdojdE olAdaFHZ I g]A2)7 FEEH
A4t} ProCD7} Sufjsts RE ATEY 0 IFL7]dE ‘B ATEYE
olo] BEE oAl tol 1A uie AFE wete WEol ZIAHA A
Atk F goldrE AZEE AA3a Sl CD-ROM 2l 4= 3l
AL, 2ZEgolnRdols A= on] EF LXEJAE YT o
ot AFE A 2HHAT § golAAt PAHOR F AZE O E |
AYA 252 Abgstdol e ATFE st AT EAY AZESOE
7918 ¥ Zeidenberg® ProCDY AZEH o E Adv]d B0z 3AE A
Holin, 5 olAAE itste] AAZ 2ZEE AR o]
ProCD¥ gholAl2A i utd AARYAE o/ E &8 AU

E gadde WA ojf g dolArs F4EY AYez g F S
agn 2399 old diside REHAIYE)F UCC 4488 =3siith
5 FaHde FoF AdzAg oo A dFAFol HAste e
AANE FARLE dAlst o8 FAHNE FAAALD T AL 94
wjuje] Felze @A &R AdEdE A o5 ZAALES A3
HE AZEYOA]0] A Fasla 1 gite AHE 59 AXE ]
o] EAd HlFo] “Ll A F-HAF2AH] (pay now, terms later) F el
A7t Ad3tn B3t

5 Hge ‘B Adde @A e g te] AMEHUS UCC A|2-2072
e 23 n A2 do 2 M Step-Saver H2A 3} Arizona Retail $2¢] 3
AP F A2-20729 EAE FEgch 2 A F PEL UCCY BE =
(A2-2042 (1), A2-606% 5)& AL3dte APaYPeoldze YA
2)S BAsg . UCC A2-204x ()3l &, Ao (sixl)o] v
AoA EAF AAPYE & AL 9787 ol & Y7t se] dvtn &

24) ProCDE &v)Ate] disiAE 433 @& 7tFe2 o|d ug FA-FeiAel s
He 58 714os AZEdoE gt B8 AR Fgde 444 FF
oF AZEYOE ALY & givhe Aol ¥rHHNY. Zeidenburg: W& 713
o2 g4 AZEYAE FYF F o|& 21Ut AEF JHFPudE A 1Y
Y ProCD7F 444 ZEd oo g3 HPste 7HFRtE FA ABdsiic
FAHeg, FAAZ dFAFE & Fol vzd Fad A%zAL A WLE 3
o] AAHY dax F F2PYL BIAL AL EAHNIATAL] Tf), A
BEARLEAY W) g AF3AG

25

~
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A% E w4 AAYAE Foto] Aol A%zxdd F(sH) g} %‘—
ot & HMEe “ProCDE W40l o]AAE HEE 73 E 71 %

Egols Asgozy 3 & F e A% A} AAH Zeidenberg
€ old g 42 okﬂv}" EJE} Uol7l & ¥ee T UCC A|2-606
Zoj 93t 7419}“41}“ °1°1 AGER g ALGzAS 9L HE
3 3 A o4 & dPdE e oz AdBAE 74T £ U
o AR5, “ProCDE “H'r?l°] Az w1 Aol
Ahe AL AQE & e 7138 FAH; oo Zeidenberge H7AE
AAsa, AZEGOE NFstn, FolA2AGzAE Bdot JdE B
) 2EL AASA ggtt"n A&tk aeEe] F LS AF ARl
AAE UCCY RE B FH o W& ZA7Led Agolgtn AASIAHD

(2) Hill v. Gateway 2000, Inc. T&

2 & Hill v. Gateway 2000, Inc. AHZ A, A7¢3F2y 4L ProCD &2
& W3, old 2T F AredgaYPLoe AdaPgeldart HA
£Yg AALA HAdn B £ vk Hill AAeA, Hill& GatewayZ+5-H
Azz AFHE FYsAR, ol Gatewaye B3 FFEHE AP AAgolA
29} 37 wEadnh. £ FolAArde AFEY Hujd 71T EHL FAR
Ast712 she MHEkiEE] o AAh

o] AANA F FAHYL GatewayEAM & ol 2AGRA S AP ez
HilldlAl geize ol Aoz YdE 9u7l dAsS &

E3 oAzt AGzAL B F dogdd 2 2L a3 felE 7HA
E Ao AS golizAgdzAL FL ENe Fuixele 5L sHeAs
t ZAnAQ weozd Jlsste R Bsitin By ol W&, § 3
AY9e Ade PP L F88 B3 Hille AFHE §%, 24, o8
%o 2H Gatewayd S $9F Rolgm ZEL U old e F

26) o ArdolA 14 Aol Augedel dFe] oste] AyAYe|A2Tt A
W AAYe] o FFo] Yot BAHAL, oo F FAWAL AFAY o]
Aze) BAe) AT AR 5 FLPALS Z] e B#AdE HrsEA, A
23y 11]301"—] QPP uTFHY BAe AdAYez RuY AWPYY A
A Aag z M7F 39 AEA gueR dAEg £ YEF e ° As Aol

2 B3, BN 5 A9 AYaeteld AAYs) SHE ANFHA Foo
Jelaied & AL st PEE A FETT VAR,
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gad e ProCD H2d wat #ujde o] EFS HAStA ol A=A
FzAe AEE 713 7R Fo Aol 4HETE AdE @ AoV HE

o Hille] 4¢ Ate ABARATGT B3t old da £ WL H23=d
FolAat ¢ ALY Ak A%l H1 § geldakd FAzFE
AAFe| gdetn BAFAT

(3) MRS FlR

@ aAgto|Mre FAsA EA ¢4 ddE AL oF ohlu,
a¥o}% ProCD B2 = @A AAHZ e ot H29 F A9
MEY Bde dyagadodze £9& IFdde o AFE ALY
t}. Mortenson Co. v. Timberline Software AFA2| 4, HA L AP Aol
AxLfo &z dzge ZAgo] Jdn #2AdAG. § YL ProCD
BAT Gateway B2 A7&AFLELe) w2 E AAFNEA of A A%
FulRst AZEGOE AT AHEE o AZdHJdn Bk a2 A3
= yde Agagsoldrs A%y 4R = =8 F Fojdxake &
A d g ZA stk RAs A

Caspi v. Microsoft Network At o)A FARM tig 4L A AMu| 247
A2l Microsoft Networkg ©|&3t7] #i8l dxurt AZ2F FYAeio|d Lt
AN 2] FAYE AR FRTD gt otsAE F FHEE ProCD
#7243 Hill 324 dFAT dSAAE goket. 238 F WAL Lty
A Ao F7 WAANNZFE G2 RAP dte} T FHAIY 2D
o 58S 2As9d. $ WYL Carnival Cruise Lines v. Shute Ab12] 'y
dudo] ALActn EA, “ALLE ARAR oA v. AFu A7 G271
5o o] A AU eE dath 28y JHdE 2 AL FUHE Ao
7} gltke RAeolbetn AAsh § A9 YAAAGzFo] ol HEHE
dutd 8 AL BEIAYU] HE T 29 ZAYL AFHUT

27) Scott J. Spooner, “The Validation of Shrink-Wrap and Click-Wrap Licenses by
Virginia’s Uniform Computer Information Transactions Act,” TRICH. JL. &
TECH. 27 (Winter 2001), at <http://www.richmond.edu/jolt/v7i3/articlel.html.>

28) 970 P.2d 803 (Wash. Ct. App.1999), aff'd en banc, 998 P.2d 305 (Wash. 2000).
29) 732 A.2d 528 (N.J. Super. Ct. App. Div. 1999).
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V. £8 #—3 FHEREIRE A
F 22w o) 22 Big

]2 297 FE A B AW Y (Uniform Computer Information Transactions
Act; ©l8t "UCITA"# 3 ZFEHi—MNkZE A& (National Conference of
Commissioners on Uniform State Laws: NCCUSL)7} AFEA B A o]
ke E9L 7lstnAt 19999 7€ 3089 AaEF oA 43:69 EHE A
B3 mel3ojth 3 UCITAE AFEHAZEE Adste AYs dFce IAF
HARA DY AFeFRANE T Foldxe FHZ A
UCITAE olAxAdgolgtas gch B 294 tFe AFHLIES
o] #gadgeoldae UCITAY A& el E0h39 20039 48 @A,
Maryland #4(2000.10), Virginia #(2001.7)7F °©l& FHPoZ A€ (state
adoptions)8tdth34 1 & NCCUSLL 20029 8¥ 2¥9) 7§13 UCITAS U
5199 T} 35)36)

UCITAE 43 3adgolAse ZAZ EAS YYAo2 sty ot
UCITAS 2¢AEL BE o] A Ay PEJMEE UCITA oA
FujRo Al dFE WA B3t AgEe B A IAhge Az AAY
& 7HgE A E £3EA et

30) o|x E YA A (Uniform Commercial Code: UCC)3 vld7tA 2 7+ M7t o] & M
o2 welslodol 24 WEEANS £9& 7tz

31) UCITAY &3 Adwta A7k 7o) slA = Mary Jo Howard Dively &
Carlyle C. Ring, Jr., “Overview of Uniform Computer Information Transacrion
Act”, <http://www.ucitaonline.com/docs/ring.pdf>¢}, Carlyle C. Ring, Jr. &
Raymond T. Nimmer. “Series of Papers on UCITA Issues”,
<http://www.nccusl.org/nccusl/uniformact_ganda/uniformacts-q-ucita.asp> #Z.

32) ibid.

33) ibid.

34) o] oo E, Nevadafi®t Oklahoma #f 5°) ML g THH LR FHE3}D
gl oo B AME A <http//www.nccuslorg/nccusl/uniformact_fact
sheets/uniformacts-fs—ucita.asp> &=,
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ABSTRACT

A Study on the enforceability of Shrink-wrap License under the
Contract Law of USA

Hur, Hai Kwan

Software license agreements, to be useful in the mass market, could not
be individually negotiated, and had to be standardized and concise. The
software license agreement needs to be presented to the licensee-users in a
fashion that would allow for mass distribution of software, also for it to
enforceable, that would draw the users’ attention to the terms and
conditions under which. the publisher allowed the use of the software.
These needs have been accomplished, with or without fail, through so called
the “shrink-wrap licenses”

Shrink-wrap licenses purpose to transfer computer softwares to their users
by defining the terms and conditions of use of the software without
implicating the "“first sale doctrine” of the Copyright Act. These shrink-wrap
licenses have become essential to the software industry. However, in USA,
the law applicable to these licenses has been unclear and unsettled. Courts
have struggled to develop a coherent framework governing their
enforceability. Meanwhile, the National Conference of Commissioners on
Uniform State Laws ("NCCUSL") in USA promulgated the Uniform Computer
Information Transaction Act ("UCITA") governing contracts for computer
information transaction on July 29, 1999. One clear objective of UCITA was
to settle the law governing the enforceability of shrink-wrap licenses.

In these respects, this paper first introduces the various forms that
shrink-wrap licenses take(at Part II. Section 1.), and explains the main
advantages of them(at Part II. Section 2.) Here it shows how shrink-wrap

licenses value themselves for both software publishers and users, including
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that shrink-wrap licenses are a valuable contracting tool because they
provide vital information and rights to software users and because they
permit the contracting flexibility that is essential for today's software
products.

Next, this paper describes the current legal framework applicable to
shrink-wrap licenses in USA(at Part III). Here it shows that in USA the
development of case law governing shrink-wrap licenses occurred in two
distinct stages. At first stage, judicial hostility toward shrink-wrap licenses
marked such that they were not enforced pursuant to Article 2 of the
Uniform Commercial Code. At second stage, courts began to recognize the
pervasiveness of shrink-wrap licenses, their indispensability to the rapidly
expanding information technology industry, and the urgent need to enforce
such licenses in order to maintain low prices for consumers of computer
hardware or software, resulting in the recognition of shrink-wrap licenses.

Finalfy, in view of the importance of UCITA, this paper examines how it
will affect the enforceability of shrink-wrap licenses(at Part IV). The
drafters of UCITA, as well as the scholars and practitioners who have
criticized it, agree that it validates shrink-wrap licenses, provided certain
procedural protections are afforded to purchasers. These procedural
protections include the licensee end-user must (i) manifest his assent to the
shrink-wrap license, (ii) have an opportunity to review the shrink-wrap

license, (iii) have a right to return the product without costs.

Key Words : computer software, shrink-wrap license, enforceability,
UCITA




