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Clause (LD #3H) 9] A%cEst BHW EHd A
A
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O. LDUIES S&#HE GREe] e H
M. BREmet %% - KR xh
V. LDIES]l B #EH
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1. &

B Bl A AlFSte] i HiEH S sty ofd FANY
B yastd AL 4 U Aol EFMMEFARMIt. 2FAT o2 &
28 A3 A AdEe AGuada 2ol L Eqg S 4T
dtojof grt.

&899 d=e ALd HFME - AP BFsty] Wi AFIAA
E AGA g Aol AgutA dFFYe &R FE AFHES 7|
gl A 4 Yt o] BERMEEY BEKHE(iquidated damage clause; ©]
& LDZgolg Aol drh. FAFY o] ] FHol Bl uA
g A G E oG 2ol AF ALEHA gout —KkER BE
FeEknE Sov BHyoz AdH3 Ut
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E3), B (ong-term supply contract)d] Aoy A=AA, F8
AAA ke FAAGA, LTI EAEHEE (demurrage clause) SOl A5
B & gtk 23 A8 £A2 AN oE e A9FE FRd B &
SolA AHgEH.

EndA =4t ATRZAN AR o FAuzU2AF 7Hed BERYEm
EEZHET 2402 duyd ug LDKEIEY 715 ndtana o o&
o2 1D ED EE57] 4L EHNFIEE(penalty clause)Z ¥l - HES L
2 g

AMANNE LDEIRES] #FEAC #ste] CISGY UNIDROIT Principle¥t
e EREHe wEE Kk 2 REREY 43S vmste, AN
= LDiEESY AFA A guyoly 7M5Ad distd FESFEZ aRe ¥
H.-ARH {448 A9d £ Ut

EAE B =2 LDKIE Z4F IFAALAN F84S AF Wl da A}
£8 4 =2 ey —pilnd B =5 F4%A {Ut

0. LD#AS) #4840 HRat i

1. LDI&IES] 7%

LDETHS AlFGAtA7} e o fold g AAde dF Ee 4T ¥
o, 2o FM AAse 4F B FET 4% HAE Zd S22 ¥
719t} o2& LDKIES o 37HA 7% F o= shut Ee 1 o149 7lF
< ¥ AoE q4dH

AR, EERERECE Sddy AFITYLRE Bl ado] B715H
AL %3 FAY YEJAE TLEA AAF=E e Jleolth B &
fde v fgstne Adsde #F EAE Hdd 348 Baz §l
A 8o

A, BITHREECE Euddy 3L AFAAA H4 41g F

1) JM., Friedman, Contract Remedies, West Pub. Co., 1981, pp. 198~199



BB A E A Liguidated Damage Clauses®H 9] A%
BBy E@Ad 28 we 73
o] 79 oYL AA e 71%E Frh
AA, LDEELS Ats A9d AFA7t A &394 Fol7] 5t A
£4 #% gt odd 53¢ AT B role BERERY BREFRE A2
ddEe &Yt AL FHo2 FFFE Aont, JFAT oY BF¥E
4 =& d4oloh
FUig e PEREARY BEd B ABAAMZ(A38E) °f =¥
71%e #As YA g} et fHd] ostd oA AFE|Po] &
A AFA7L AFoteiol & HERMERS vig FAFe A2 1 53
Ealo] ST S g dF QIFe] 2TL €2 don, £ ¥4
ng] WA st HERAE A AZE & ol HFAA H2A F1n
oo AFo ojgg SFHE Tihy #red A M U2

wit wo rlo

2. SEXEMGRIRS] Hse

Aopgzate AA - AFBANA AFE B AFAAA e o
AFAEE Fozi A4 AnE Fo AR & FHdle 7ee
L&, ol AYelg S HH g AAdte AEL e HlHEoIT.
Epo A APz e O Fdo] dA EIYEn ATd By FIE
olthd AnPR7teN e AFGAAT AF-Eoldol Y& AFol LT A
o2 JAHE &g WSty At ddstn JAF A= FYHA 1
2 flo] A&l Hsta FAnisiA BN FRE AR HNQsta Uk
Sevete #eE Aoy AT Agelq S AAse |FRRIF
g AR e Wi 2ol FBEA A=Y FFAE AT 5 sl

—L
=

2 oo do

Ll

o|AL #iFAols] WEo| ol WEE HERHEY AP HEF R B
AT that 1 9B Ao et AojA e ABAY oY Hlsla] <

2) o9 1993. 4. 23 A1 92ch41719%Hd. tiE 9 1991, 3. 27. A3 90tH4478% A

%:I;q?}tak ;If)%ﬂ%f"é‘ﬂi&l BES gME B3 e, B, 2001. 6 (Vol. 537), ¥=
, D .

3) Cheshire, Fifoot and Furmston, Law of Contract, 20th ed., 1991, pp. 620~621.

4) BEI EEREAEY BES EMEC B HE, HHMEAER BLEMHRY
1999, pp. 68~83.

5) tiE9l 1993. 3. 23 A3 92ch46905% 2; WE Y 1968. 6. 4. A 68TH9IR A,

6) AL, EHEMH, MR, 1999, p. 364.
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g Wo] BEdA 2AE "oe 1 4¥ T ARTE AFRM st
7aEZ2 @00

3. &Y HEvIE

Julgol| A ‘Eaujade] o' Qepd'e FEAEL wjujRAbRtel Al
AAA Acsimor WY Foz FPHe &89 A vlastd AA @
8 AAsA godd ‘eaudde ez By, BIetA Aoty ‘ot
W'g Hol o] ZEE 7F3ta Yot
Csgua UEe 23982 Alddel &MYl ke RERMEY B
2 A9y FHs3n Ao e AuiEe ‘penalty’d] dBEe EHE
of Bt FAHCE YAF 2Fo| YAr}. AW, A7 2] HA o Fat
o BHF BE ENEIIAN EEREEY BEC obd OE FH Ao
WEd Aoz By gov oz vz Eifelgte Aoty

dal s AFRMEES BED BOEY PErEd B AN, FRAE
o &suae YEEAS EeA Aesten e FUAGE 2R3 AE
BEAES] BoEolm, AFEAZ s F oldd UolrlEE kg Jlerl st
o sFBolgo| WF ALAY AAE FFE Aol AL EME e
Aol |

SH, AGRSE, = %3 o9 AAZ AP & E A2 F7 A
T8 & Jxe ke AL/ EMEoln, BA AGrFIT BFNES 8
Aot HEREEY BE s Erho

AR, EFA% Qo] Ago|ARZEH AAFE Ao dE A%, &
Wa Abgo] fiE ¥ AYEZF e EuFloln AAFFL SqudY oF
o2 33 Itk

A7 guydME LDEFe AR} gehdzge FES e ¥,

7) tiE{l 1993, 3. 23. 4119204469058 2

8) FHEE, SR, B3N, 1998, p. 237,

9) tiygd 1968 6. 4 AW68THO1IRZ; Y 1981 7. 28. A B0TI2499%Z; €
1998. 12. 23, A m97cH40131¢ 2

10) oY 1996. 4. 26. A 195rH14369F; diF Y 1997. 10. 28. A 197tk219328 2



By S HERMA Liquidated Damage Clauses#Hel Hakik
W BAG BT HEE B
seudel At FAE ARTE BE AhLe A% AGARE olf2
e HEg oleld MY AFY F U2 e A APAY Fgqd
Wao] AT N AL 9 BAYel Yrkn HojAc

M. BBERS % E - KMERS 235

1. UN #—HER&

1980 AAE UN EYujv]H(United Nations Convention on Contracts
for the International Sale of Goods; CISG)9lA ¥ ‘liquidated damage'#d =
42 T3 A gt} CISG A4z “Algelvt 2 ojujd 23 & WG
Bl o] Bty AR Fevtn T3 BEEWERERYL
9] 1DZ&9 fEA Bz BAINA && AL AP Uoh

a3dd AgNUY 532, £ LDEF'Y FEA AT WAA 9 HE
MEgpe wet 248 gl wet 29 F el finn agAw
CISGe] #&HE Aoz CISGH 93t BAHoz §fZHA ofste &
Ae B Pofo] 712d IdwrdH o) wpz} A ook st wheF T F dF o]
AL A FUge] A4dd A% AN EAE CISGA T&HE A%l
ol x| gt FAlA7t o] EAE Yo dutdE o} FPF WHE2EE FostA
U, ot A do] Syl ojdl &3 FA o] fitke olfZ e Ut

dfo} AuFe AL2 2R3 & 9t o 7§ UNIDROIT Prin-
ciplese] 919 —&EAle g 1FE AL H4E 4A7 Aot

A3 ASGFAA7L &3 F717) CISGY A g=olo A CISG7F AR A
oko] ZAYA 7% stula s BAIAL A Gl FFF LD2EY FEA
B FUgolr} Ei= UNIDROIT Principlese] -84 74 oo wzt 2%
g 4 uho] gloh B E LDER o] Tl 9std FEZ v FAE A
okglutate] &AL L BAHA] Ferh TF o] At AgA b
23 4F¥e FA LEE vuAGNe  EFelrted 23 (Severability

1) CISG A7z (9% 2=,



76 THSEBRRE, £17402002. 2), 1R BEHARG B R#E

Clause) € & b2

2. UNIDROIT Principles

1)

50dzke) o g CISG7F AR HUAT &R ool BELAHAY &
4T £ 9t FAE ARt oo wsted 1994d ] UNIDROITZF A% &
‘BergEsiyo] ek JER) (Principles of International Commercial Contracts)
& Wy &S 2a YA AT AT o old F&E ¥ 2
B2 & AL AR 2AME BESAY vEEDE €42 F Un

% g2e nx uFEYAEA FREED SRS FH5tn S
st o) AAA WS Bl B £E4EE 7] 9E Restatementst 2
& 37< e duA Common Lawd] 71%5& @t

= dxoE CISGAAM AT ‘Validity' (A137%)9+ ‘Hardship'(A67% 24) &
3}, E3oA nAsT Y ‘Eafupgde dqF ¢ #F S F2 AT
7413%). B 459 ‘oA ] B 2L CISGE WHIF A=
ohim a%ttm JugAS HIYAE wE A= ohth19)

AEe AFAge dHo wat AgGEo| Yol 3t ‘EafuFYe] A=
e JHAHoE FAFS FAHstD Ak F, AA I T o] A AR
0 2 AE 4wl YRS 9@ AE o|F HEY 5 LS T Ytk

A@Ee A1)de RS Adstn Ak F, AR HE #9E o
sugs g9 Fdol AGgolgozRE A7 &3y UE A A

Hxg

rk

12) Severability Clause®] A#: “In the event any terms or provisions of this
Agreement shall for reason be valid, illegal or unenforceable in any respect,
such invalidity, illegality or unenforceability shall not affect any other terms or
provisions hereof "

13) UNIDROIT Principles, Preamble #=.

14) M.]. Bonell, An International Restatement of Contract Law, Transnational Pub.
Inc. 2nd ed, p. 8.

15) E.A. Farnsworth, “An International Restatement: The UNIDROIT Principles of
International Commercial Contract”, 26 U. Balt. L. Rev. 5(1997)

16) (1) Where the contract provides that a party who does not perform is to pay a
specified sum to the aggrieved party for such non performances, the aggrieved
party is entitled to that sum irrespective of its actual harm.
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Buw EAd B AE 77

A ‘AR A FE'(grossly excessive)d Aol ez Fdoz 7o
g ¢ UEE sa g

‘grossly excessive’®] BE7IES FEHA Aol Ak oEdn® ‘&
el g el dAz o] AEsHE e Bl FAAI} AFAYE Ao} I
£ 7ASoln, B3 3o AGEoldY At ALEvn £ £
& it

gojg Fdo] AUAA Axdd FgdE FE Yoz ol Yol A
Hez FAE e dd 2¥AW A310F] g dAF BT (gross
disparity)oll 3 ALH Lz FHE v E FoAE B Yol drigt=
237 9ot 283 ASde AA A EHgn 8 £ Qo 8 7
AR g Fdo] EFetA #g AS 28 232 Eoldgd i BdA
29 AYE At 2o A ‘AT EFH 'R AFH FEI E
I 9\1‘4‘-19)

¥ & Zalo] 3R Ao AT FARAL FoF FHo] EojPoz
o718 &d Ao Hdte RFEA B=F A FEHQA FHOE FAJEE
Aol WA F, o] AL o]gg oty FAtg FEF7te FF71A3tY
Aol A Eajujdde] qFde] YA A=t & FAHAE 44 AF
o FYEE FAYLE & AL FHU] W2 oo T FAE A €1
Aol AAHUG. FAL EAo] LA FAd FHFHJUE Hvl, FALL
o] AtA #A e ZAZ FiEZH(lex mercatoria)d] TEE Yo g T
Atz A¢dst3 UNIDROIT 93§ 3o 2 253 o] & 283Ut

-

2) CISGel #iFEelREM
% 949 gixx(Preamble)e] “B 9 IAHoZ F4E YEIZAY 3
A e B3 AHEE § ddan #Fsa ik o] AL CISGS 22 IA

17) (2) However, notwithstanding any agreement to the contrary, the specified sum
may be reduced to a reasonable amount where it is grossly excessive in
relation to the harm resulting from the non-performance and to the other
circumstances.

18) UNIDROIT Principles Art. 7.16 Comment 4; Art. 7.4.13. Comment 3.

19) UNIDROIT Principles, Art. 7.1.6. Comment 4.

20) 1.C.C. Case No. 8261(1996)
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A Ty HEAR FNE W] A5t F 939 Ad2Y AHEE F
Galste zgolth2)

CISGe] AF=ol CISGE BF37] Astd & A& AL 7Hsde &
F9 A%t FA9 A4 g2 2%9 B4 €A ¥l § 432
CISG7} 712% —#&RAle2 7433y B WAAY FAAPFTE A whet
Add I7te] FUPEE A48 7tedol 7] wEd F 930 AL
CISGE EZFE 7lsAol ¥k %A% FA9 B5, 5§38 Hdodo FA4Y
(amiable compositeur)?] A% FAAL §FF7t] FHWH g Adsteior &
77t g7l W&l FiEBEkIY —RFEHS A48 teAdol 31 wEkA
T €Fo] A48 4 A2

ggox dd ICC. FAANA “FHAIFHY <«Lel2d(the Principles of
European Contract Law)& CISG7} 712¢ dwtd¥ oz HFsisitt2 o}
T Joz Bol Azto] A wel Y-S CISG ATR2)FY sfMelA =
AAPE e oet Z2PHe T FES Foln F 9 dFd g2
HE E47 o2 dgHY dAZAE 2 7Hedel A ¥4ttt 2 olfe
By Bd § 93 CISG/t 7128 —KRAe= z&z—a}‘—q: e 24
7} @71 g Zoltt. wEkA ACA F 939 BE3PH 7 & AE 8o
He dutgd ez AYuAE 5 UEE =Yool & 3 L}E}.

3. TREEF o KEEEER S 3%

1) #EERS LDxZEx sidd=xzge| el
AkegolgA Feld FHE AFHESE 4P LDZY'Y FEA A3t

21) S.C. Slater, “Overcome by Hardship: the Inapplicability of the UNIDROIT
Principles Hardship Provisions to CISG” 12 Florida Journal of International
Law (1998) 239.

22) M.J. Bonell, op. cit, p. 196.

23) 1982do] A ¥¥ The Commission on European Contract”’t 1998\ “The
Principles of European Contract Law’Z& AAs At § 148l EU &=dA
2 WIAER FAHO Jew, 1 4AL UNIDROIT Principles®t fAMsteh. 2
Y| 8& General Provisions, Formation, Authority of Agents, Validity,
Interpretatlon, Contents and Effects, Performance, Non-Performance and
Remedies in General, Particular Remedies for Non-Performance 22 7A ¥},

24) 1.C.C. Court of Arbitration(Paris), UNILEX, No. 8128/1995



RESE ARG A Liquidated Damage Clausesff8 9] #Hxkte =
Ewn EHY a8 Hre 79

o 3K - FERSG KEERF Aolrt ok

KT e o2 £28E F88lev 43U Bt JugAe ol
Z2%& 0 530 e gA E2 Ura Qo st O B30 &39 9%
£ B3l 1 &S BEFoz & ZF% ol& LDX¥olEn 39 1 FEANS
Qe v g e 2 FRo WY AdFe Fo A
FTXEAE Fof Fuwy Eo|gdE WA de Aol EFHQ AL o]& ‘Y%
Z3olga 9 a1 FEAS AFAA Fethd BEERANE AdEde
BAgolo} A4t AW E et ZAH I Pels} vtk 27 .26
23R gAY FEL ol ARA 3 FARE =t F831.2)

FAY Atole FdY AZIA £HMAY AF A E e ek &
dAxgo] LDZF o2 AFHE FEd AFAAE &S AFE A7t
ok a%x 9 FAZYo] ‘ez o FHH IRAL FEIL HI o
Bo] A7AAE Aol 4L £E YFddof v &E 4 YUt

A3 BEzxgo] LDRYPo|U ‘PPz olukd wat 1 A gEv)
o Fol HEe FAE PEste FAAY dxE dFsted 2 HA HHE
A Fa UchB

AA, AFutoA ST Aoz diF=Ee Hoo &3¢9 vmdtd 4%
Fdo] U7 “Hrtst Ay R25H (extravagent and unconscionable) 9] <Fd
olt}, o] AL I3 HAAAM B THolW HFY Ayde FIH
(reasonable)e] ®| @¢ow kgl

A, Al 83 & A S dEdte Aol BsAY =7 HdFE F
o] a9 AHAZE e AT Az A LD2Ye R IF
foh, wtdo] A FolA B4 A ute] gjste] shte] FAE PP gl
o ol S gl diF A AHdFoE BHY) oYyr] Wi fE=
Fd g

25) Lamdon Trust Ltd. v. Hurrel(1955) 1 W.L.K. 391; AL. Corbin, Contract, West
Pub, 1963, §1058.

26) G.D. Schaber & C.D. Rohwer, Contracts in a Nutshell, West Pub, 1990, §132

27) Leo D'arcy, Carole Murry and Barbara Cleave, Schmitthoff’'s Export Trade, The
Law and Practice of International Trade, Sweet & Maxwell, 2000, sec. 4-015;
Dunlop v. New Garage (1915)(House of Lard)

28) G.H. Tritel, Remedies for Breach of Contract, Clarendon Press, Oxford. 1988,
pp. 230~233; Dunlop Pneumatic Tyre Co. Ltd. v. New Garage and Motor Co.
Ltd (1915) A.C. 79. 87~8.
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AA, Aksiuto] ©x dBTAFL o4 e An g FYol A A
Fatojol & FART Ak 2R Sopdo|th W ol F dHL FIH 7
oM 2ERoZ HYH Aot

A% LDZF'UA ‘SIFE 2P AA R A%Md] ALLE &oi7t o
itz olxze] wiel FAc BxdA ‘o=@ ZFalxtel EEE 9=
(expressed intent)} BARRS] F#A 9| E(subjective intent)7t AN 8
27} obUth 2, GAE FEEA 271A ABAQ J]Fo] A€

ARE dAsEEe Szt 28710 234 AY oigol ot JBHE
Edjdo] 2N F4sd LD2E S § AUt ook dustd HeL
AP A& AHLst o8 ANE 4 Ul gEe|th UCCAME ‘Eafuld
del dAo)7] sAE @ FF&adol Aggiutoz opys e AAEH Y
o] H]Zo] &< FHololol v}, @ &3l FHo| oA} &n, FE
F FAS drld EBAHsAY Erissldor dttm #AI}T ATh(§
2-718(1))

S5, k&g o] AA &g BANN FelFololof IrhFPH Y
o] el ARE AFMAA A “c= e &3 (anticipated harm) =
= “qA] wAE £ (actually occurred harm)e] BN AFE & Uk

T3 UCCE wiEglo] mj5e] AgutE o] 2 EFUEE FET B 5
wjgole Zolgide] 20%u W3 50083 F e FAE s AHo]
otz FRs 83 okd £ A(statutory imposed liquidated damages)E
BA) ST YTH §2-718(2)(b). THE, o] gL WFY AR EE X E AT
& ul5olo] BEAEAHY ALE Hurd B¢t HEdoh

dAte] o] e B 7EL @ AgAA AHEE ETY £l E 7
zo3 3E, o|d Ao BEAEY A TAAY AL AL, @ HE
oz FAFo] Qo E utdlAll Hestd LDEFo 2 HF, @ At '
Boysid ook g A @ T8 Fdo] Ao vlstd AUAA HArhet
W ogerdz 4, § g Fdol FAY ALATE xFs3 Un, 44

29) Kemble v. Farren (1829) 6 Bing 141; Bridge v. Cambell Discount House of
Lord(1962)

30) Dunlop Pneumatic Tyre Co. Ltd v. New Garage Motor Co. Ltd (1915) 79, 87.

31) Keeble v. Keeble, 85 Ala. 552, 5S, 149, 150.
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BB EHC B8 W 81

o &8 47 FAE + flod JPEE HHIEE HAHAG

2) KBEZERS LB

KEEEFRAN e Sauddel Ao F¢ 2FE AFEE AF 3z oA
o] AUXA HOg¥& AE AAAE Atz Uvh 5L EHH
(Vertragsstrafe)> HER/EHY 71 s3 BITHERSY 71&_9_ Al A
JowMR AARF fepdE AT AY HEREE A9 F U=EE
sz ok = fepdo] AUAA ARSE H 5 ZHTZ]'«] A3 efste]
Fol A=A AT F YEE st o

T WP g oy fofde #Hste wWE W FHY
o9A TZ2E 23 Yo FAL YAE TEHA %3 FUT Ao g}

Talﬂra} Ty e A398% A2g &g dFelA FYAE AF
de Aoz Hol AL Gl £ ENE, P20 &ujitde 4%
7 EWHT FAE Ao AEd. $eve WEHA ZYEE gEeE
Asn e H 52 nstd EEREEY BEL &qudd 71s o4
olggre 75 g FA n ttn B,

KpE5el 927t UNIDROIT Principlesol] W4 € 2o Bzl

3 BRRM

GAAZEe Aoke] 718 Zge] LDEFLE AFHW dne Yol
A Al e £d9e 458 Bast glol FPE FAL WARe Azt
At o) A AnE VA Addel Acte AVRAST FHHE A
E¢ 43e A H8 Bl AATAels] GEe] EABRARE W
ALGH T3 407t AAZ L Sal7k o}7d Atka selx FPE 2

32) German Civil Code §343

30) 2de i ¢ gl BT sl olP&u T &
o] 93 y)EAe A A 1, o] FIA JEF olFFH T
o] dutA Y Ao YAolTh(khetsk, RIIRARIL, p. 80)

34) French Civil Code(1975) Arts. 1152(2), 1231, 1226, 1233.

35) é\/IH Wincup, Contract Law and Practice, Kluwer Law International, 1996, p.
9.

Flrx\#
i e

} 715 &
£
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o4e ATE AP YTt 2ZAT AgelN gFemsl TRl b &
ol tstel 7t weg FAE FRSn JUTE Ho 432 A £
At}

a9 AgMe] gdz ol LDZFP] ohd gz oz UHAA 41
E H2IAS AR & vk o] A% $3d FYo] AHEIE A
AL Aok 3t FAAE AFAY Y Anold. 2¥TT oHF T3
o] 44 sxdA ool HE A& oth g Eo Wurt FdzFo| 1D
zg'e] opm Pz Y S FHE dune AFxYe] FAI} HI) #
2o Bng Az £5< AVse A4 dtMe dF Y odeR WA
e £x Yok

‘glepd’e JdAsT e FrEY APE A (penalty rule) FAAl
g Aot o gopds saudde FE FRYE B¢ A%AAe TR
zgo] xR HFE A BFAs}s] HEd AR ZEBEY KAZ
A won ¢ AYE ZAEE ddo] PAF F Q71 WEA WEUA
7t #32 E A4%e KR FEHA geas

V. LDZ3}e) £ #A

1. ICC. ZA =duju] Al <

1997d e ICC7F A4 ¥ BEE9A H(The ICC Model International Sale
Contract)ol = A %2 B4 Z%(specific condition)Z UrrZF(general
condition) 2.2 U1 it

E4zge duAeke AR Mg og skA] AgAHQ W& 7he

36) Abrahams v. Performing Rights Society (1995) (House of Lords)
37) Cellulose Acetate v. Widnes, Foundry (1933)(House of Lords)
38) Raymer v. Stvatton Woods (1988)(Canada)

39) Well v. Rideriaktiebolaget Luggude (1915)(House of Lords)

40) Robophone v. Blank (1966)(House of Lords)

41) M.H. Wincup, op. cit, p. 291.



B REREH A Liquidated Damage ClausesfEH9] itk
HHY EA 3 HE 83
AGEA HYFEE Hol e g st EFzdd FI=E dte
Holn, dutzge E4zyu A AMLIEE HEUD. Azl B4z
33l EPHo AMed 4 gded, 18 AS$ vtz E5x3d g
AFL GAAL Fg oW FH E52gd Ui FaAFoz FHHd A
ot} EF Yutzga} EL2Y Alolo] BIA| /L HAYE 52| 43T
dutze e wjuje] AWzAE EFet BE AG FEAA 22z T
Aol glen, EndA n#sn e LDEF'E gutzdgd ¥Ed.
grdddaE Ede] BEIEES AT A4 v5de 159 Addd
Yate] A8 EERF 05%E ‘S de dF oz AFHES s
o] 99 Fx=E 5%2 At 3t
ued A=z do] 1057 I W ASE 28 ¢ URE AR 3l
. B8 Aol FrHdas A=A Y EAE wE ‘P S
P JEY F U B 97lde A5y FAAFE AAZ I
2 pdAde LDEFe] A=A (late-delivery) ¥ otz EUx
(non-delivery)®] A= a2 HgHc)2 T A o] nffQle] o3to
zaggas FHSHMAAY ol9o EAE EF9] 10% HAWHAA wjsd
€ 9459 &9 diste A5 st Aok
zdAete] ‘LDZF M 4L 5%2 &afujddel oF o it A
&3 9L 928 Fo glo] d5} AAHASES YF3E HEF F AT,
dAdY] I8 YL E Ado] ALHE AGS FEE B 4 AR
S e T £ Yz oyt FrtE BAF A GS BEYxE EFU
29 10% MY FEE F k. EE old dig YFgFE wFdol
Hetato]of gt
ICC R A dAdE fEdY A=Al & wjeA & ul Yl
Aot 28-S A6z FAsn ttn ¥ & Utk A6x, F AFAL
7% o] A (interest in case of delayed payment)e] A|1gdE “XFAI7|9 =
A WEAFE oA gow Auwe FAt mdd WERE olAE
=g Aol Yh"n FAH s WIAF Aol B o|AFHSHE B8

42) 1.C.C., The ICC Model International Sale Contract, 1997, B. General Conditions,
Art. 105: “The remedies under this article are exclusive of any other remedy
for delay in delivery or non-delivery.”
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3 Utk

T3 A2gdE o3 olAY oA &l AFAY FEAYA U H
LAY E) AR 2%E FA ATFHEE 3t oG F7t 2%71 vl
‘penalty clause’®d AZ4< vehdcia Bozo

e ol ‘olaAzd o] dxAde wWE LD2YY g HExFgo R
AAsA gvin A4, Justda daA o] open accounttt D/A EE
D/PY A$ole AFAZI7E Bas7] g FAA i LS ojAE
o vt & 4 AT L/CHlo]l A9 Aol L/CAAE AAA ojA&e ALd
F g7 wEo|gh )

L/CAA AQ9 S AgSute Y& EuiAATE 338 7 9 8l
t} o] A$o] vzl &duldde] gFo] 4A & Aot 4 LDZF
9] 7% £uZYE AF ] ofE & A5, B oA S AAEI] A4
Exo] 971 WFol o] T ZFo] FrlEojof Fin AAEH.

A3 A6ze A10Z =99 A=AH 3t LDZF | e Hg2Fge
2 B2Estn AR AA Ao sl dEAFH Fd3d v
Qlo] 714 E<dsta e Aol vz AAZE F L/C7t MEHA FAUG &
A AdHEe Rolth. L/CAEAZE vigle] AJ=E syl AsiM H/
T s o8& L/CHAAG & mxde &3 - A &HE
BT vjddg vE FFE FoE2HA od E HAEARS Eoln AT
AL olfstEE ke FoA L/CHARAA @3 LDRFe F7Migel
gasira Yzrdc

2. KEEFEBMFBE] = nl Al A

qadsAgel 2dusAgaMele Wadel L/C AdAATS e
o A Y@ LDZFS BAS Tk
A wj5e] L/C ALAD Hlsted, il YU A2 LC A

43) ICC International Sale Contract A. Specific Condition®] Payment Conditionol] &
“Payment on open account”, “Payment in advance”, “Documentary collection”,
‘/‘\I)gt}evocable Documentary Credit”, “Other” SolA ox &S HHIEE Ho
[o]

44) KEma MR GHER 92-03), BHREREHEE, pp. 81~%.
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Ho| 13d AAEd #d L/C FY9 02%E Fy&duddez AFaxe
2 3tz gloh, agAg Eauigde] dFFEE L/C FH9 1%2 A e,
L/C 7§4o] 55 ol AAHH W=l A%E FRE(to terminate) & U=
£ 3z g
gt A4 o] 1/C wlo] 27} old D/A A FA o] AQl Zfoll= vl
ol FANFL AQT A% AdE 71T 71222 LDRFE & 5 4
< Aot} &3 F BdAGNdE W HHAHA tiH|ste] <o)
YA ¢ e Feste 2SS A2 A
0ol MAo] 179 ANAHA 1579 F7]12t(grace period) 22 UAH
1, 2 ¥ 1579 X499 guit} xdE EF AFFHY 1%E FF L&)
Aoz AFIEE stn ok AAZPNA Fd717HE £ AL 1Y o
9] MAA AL back-date® HNA7Y ojUe dAE B/ALE @g¥x = &
AL Bgdd Aoz dARNY. A& L/C MEXAY 359 vsdriAz A
AR A ALE AL F2 Utk F, XNdE EFY ALFEYY 6%, °
AL AFo| 73 ANAA wixele] AFE FFFHeR, 1 o AA=HT
491 AL HA(to cancel¥d + UEE FHsn e v, L/C A
AY 7S¢ o] AYL £E(to terminate)d F JE=F FAFY Bort v

“

1 2t}

o

45) Delay by the Buyer in establishing the letter of credit shall extend the time for
performance of this Agreement by the Seller to such extent as may be
necessary to enable it to make delivery in the exercise of reasonable diligence
after such letter of credit has been established.

Should opening the letter of credit be delayed for causes for which the Buyer
is liable, Buyer shall pay the Seller amount equal to [twotenth of one
percent(0.2%)] of the amount of relevant letter of credit per each full week as
liquidated damages with net cash or sight draft within [three days] from receipt
of relevant bill from the Seller.

However, the total amount of liquidated damages shall not be more than [one
percent(126)] of the amount of relevant letter of credit. Should opening of letter
of credit be delayed by more than [five (5) full weeks], the Seller may
terminate the Agreement without prejudice to the Seller’s rights under the
Agreement, including claim of said liquidated damages.

46) In the event that the Seller delays shipment of the Goods in accordance with

the shipment Schedule for reasons solely attributable to the Seller, the Buyer
shall grant the Seller [seven days] grace, without liquidated damage on each
specified delivery.
After that [seven days’} grace, the Buyer has the right to claim [one
percent(1%6)] of the contract price of the Goods of which shipment shall have
been delayed, per each full week from [seven days] after the scheduled delivery
date until actual shipping date thereof.
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EE 2 2= vz Aol obd FuHijyel A AHA A st
oAt o] 4] H&5A FeT

Ao g Wz FHHY, d3AFL e EHFIRR oS
FriolFol ol ghutstm, Wk o] & A EaujddE dSE H8
Qo] FHAE wjdutonz Aokejute] tig A FAIL Golstrte SU
A AFAFAN F4A0 grhn AZET. L/C LA DA Eaful <]
dPoR 137 02%S FAd Wt ARAAAAE 1%2 S AL
ARAGe 2 st wiFdo] AR 87k L/IC ALADLR xSl o]
A g o Jddsitde ddd g ez BoJg. 23X LDE
o] UF Gt qhatasyt el WA s| et BWAYE RAE
=g

V. & &

il

Wy 279 FUd LDl o] fAIY 28-S T2 U ¥ F
Zugol o9 FAME 3ol gtk = MNE Ak BARAZ
2 oy 28L = 4 itk ol MEAFA e LDZF AL U
ol mat 2FEct 9 FUEd oo #F 2ol glrtd HAolu FAY
A& UNIDROIT Principlesell W&t 28@ 239 faE4S A3 4 sle
Aolth, o 7hsA& FAY 97t o ¥4

ucce AS ‘Y7 ¥ Y2 (principles of law and equity)2 HZ%<
23S Jlgstn Jomy, g tE IrAE HE BE3] Astd ¥
—RFEE s FAH}n Ut wEA FA A A UNIDROIT

The total amount of the liquidated damage under the Agreement shall be
limited to [six percent (6%)] of the contract price of the Goods delayed.
If the aforesaid delay of delivery exceeds [six (6) full weeks], the Buyer has
the right to cancel the Agreement, without prejudice to Buyer’s right under the
Agreement, including claim of said liquidated damages.
In the event of Force Majeure, liquidated damage for late delivery shall not be
applied.

47) UCC §1-103 (1995)

48) B.S. Selden, “Lex Mercatoria in European and U.S. Trade Practice: Time to
Take a Close Look,” 2 ANN. SURV. INT'L & COMP. L. I, 124~126 (19%5)
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Bo & 93o] 2 2d 4 91+ 49 UNIDROIT Principles7} ZA/3AMAI <kl &
HigRoz AR & YEE ol dg EFdte ol ugF .

#3%5:0]} UNIDROIT Principlesel A ‘Liquidated Damage Clause’7} <)l
He 25 Y AT HWItE dFeHnd o)A &g dPos
e A4 & g 9F slol AFE F dov LDEF| AUA
A 5L jAdS FAs T QAU AGsutRe Aol S ARG v
% ‘penalty’2 TrFEo] ARsd 1 YL F4E sl Ak oA
9 Zle] gle &3E UAEstelol YFE FEo dsiT widdE & sl

a2AT kEEERAME Z7bu i Zolzt YA dAZ LDEY'H
Penalty’ & FE3A &3 BA B Zxul 715 E IR J%t o
o a8 2% Jehd wjdde] AUXA Ao B AYEE AFsn
slo] GuldIste] wlste] o] o] B FARFE HAFn e
UNIDROIT Principles® WEYAE w9 22 A

wetd A U ol FUle] Wo| H2dA ¢ & g7 HEd
LDEIES BAE o FEdA AUXA xS fodtol do. EF LDE
g a2 wAdggol AUAA AdeA ge & KRER, KEESR, UNI-
DROIT Principles ¥ &3 o] j3leix 1 FEA] AR HH, AUAA 7
gg A4S dupgde FE/ H71 b SR Tae] AntEA HA
gt g A} UNIDROIT Principlesel M & o] YA S gAsiA 2 A
olt}. £3], LDZFL &aujddel AAA o A& dZsa, olF& F
Aste AR 5440 uj$ At} FAY aFe FH Y AT FFAFH &
$& A78A FT Rl uAE fiATE FHA P FFEAVL
¢ A & 4 ok gEdA AFdMe AFAZ YoM LDZF'e A
g ZE 2dAMY AN HFE AdEte penaltyR BEEHA @
T & 3lojof gt}

49) UNIDROIT Principles, Preamble: They may be applied when the parties have
agreed that their contract be governed by “general principles of law”, the ‘lex
mercatoria’ or the like; A.M. Garro, “The Gap-Filling Role of the UNIDROIT
Principles in International Sales Law: some comments on the Interplay Between
the Principles and CISG”, 69 Tul L. Rev. 159 (1995).
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ABSTRACT

A Study on the Validity and Practical Application of
Liquidated Damage Clause(LD Clause) in International Sales
Contract

Oh, Won Suk

The purpose of this paper is to examine the viewpoints of the different
legal systems for the validity of LD Clause and the possibility of gap-filling
function of UNIDROIT Principles in International Sales Contract.

The results of comparative study between common law system and civil
law system, and between CISG and UNCDROIT Principles is as follows:

First, common law system distinguishes LD Clause and Penalty Clause,
but civil law system including Korean law does not strictly distinguish the
difference between them, provided that the liquidated damages are not
grossly excessive,

Second, CISG does not concerned with the validity of LD Clause but
entrust this matter to the law applicable by virtue of the rules of private
international law; conversely the Principles follow similar position of civil
law system. The possibility of gap—filling of the Principles is more positive
in the case -of arbitration than in the case of litigation.

On the basis of above study, I also checked the LD Clauses of ICC
Model International Sales and the Model Contracts of Korean Commercial
Arbitration Board. The LD Clauses of there two Model Contract seem very
appropriate and reasonable for the reference in practical application.

The appropriate, not excessive, LD Clause will contribute not only to
eliminate the burden of proof for the actual damages, but also to enforce

both parties to perform their obligations in their contracts.
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Therefore, When we make contract, we should keep in our mind to insert

the reasonable and appropriate LD Clause in the sales contract. If not, so to
speak, litigated damages are grossly excessive, the Clause may be invalid in

some legal system.

Key Words : Liquidated Damages




