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2. AtA e 748k

duje] 7|23 JEAIMNE B4 G2 Zo] T Aol Fo
(a) EA

{b) A & (Non-operative part)
@ < F(date)
@ AR (parties)

B A™ 23 (recitals=whereas clause)

(c) EE(Operative part)

@ 7% 2} 2% (definition)

® F8 AdNLd #F 237

® ALz

@ 7 k7] ZH(period of agreement)
@ Ao % =(termination)

@ £7133 (force majeure)

@ 7 ¥ % (assignment)

%A (arbitration)

7] 4 (applicable law)

@ A& & (jurisdiction)

£ 2] (notice)

@ Akl HEFAol B 39 (integration)
@ A<kel %, W7 (amendment)
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o BAOZA Felshof gk,

® Ha9 AFe Ao Aol Mol B o BAF AolAT $7, ¥,
8 59 54 Aq 4ae Agaor @ Aolth IFULeh} vF YA
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It}

9) & Ackze #A
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B ELE R EIETSESES

1. 99

ZA el A o] WEo] AZAF] FFHolof drie H2 FAHY S
FAsE A dE7sAAE wdoke HAA gde] Fastt. 2v 53
Acke] AMAE D o|YABAA FFE] B71E AL Qe A e
ALAZD FAI) AAE 2| APF o] vH 47 AR @ 28 AHY
o] olgA uAATAE EFstn Aol nFdtd 4w A A5
g 2ag 27 E Zloln A ZAAE o3 o]dE dA 2 A vt o
E AANY AAF AL YT vFA A F

Ackel AdAEFIH L Ged] A ANE Zxdr] faA B2 o
Ak FAH AR dEtFARE 07 HAME FLF 4o 19
U Ak AANA olPHE A A 7S dAFsn e A% 2 AS
A ARBA FAE FHo2 st Add ddMe AL Fxo AAE =24,
Aol AAEHA Wate A7t AR gt ol g +EA A dAd o
Hlsto] X SHE old AFste AMHFE EASD old i@ AFAY d&E
Aale Aol AFE At AMAWYPQ Aolth oo {FA} 2 7MY
2238 hardshipZ®, 71AZ232%, EFYY(special risk)2¥, AHE
(review, reschedule)Z3}, 4% ¥ 7 (variation and change order)Z%, |¥7I &%
A28 Fo| vt dA7ldle AP A A ALY AT =S FF
o2 3 dubHQ 23, FAAA A Heo] AR E FAgtm A
AGE FAY ERoz 5 AGT e 2T Us F UH

A9 Aol A% 86 oA FAF AFY FAF S FAATL obd
FAAZE Adste AAHEGALA, A, AAA T #d - AAH A 9]
et openzFo] EXFHD ZHEFE, AL FAL AANEAY Sl 2
t} o3t Ao e o) 2 AFubHel A& A7t A5t Aol 4
B oulgy REo 3 A 2, ol MY, HrtE HEJI B
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of A Ak FaAol #AH D gtk 2y o] & FEASHA dF A A
oko] F&Adol tiste] o Fof A7)/ wWEd] Al BHI FAIAIE Gx 7]
g olale] d3dE fIeA ot A Fd 23] H 4L FFdH.

249 Ax T2 A9 FFFAo2A JhE Add AUH o]E 2T
et ZALRI7E 53] Aol AdstA] ol dwtdo g ALEes Hert
A Ay 23E 8 449 JEL A 5o e, AERA
of W], zg2EH oA ¥ (Frustration of Contract) S°lth. &2 Al
Jb @A o8 o2& HLEA AYE YAl FLIAAY AAEAY Ak
g #4& 238 5 Ik

AdAG S Bt AR 7123 ASH BAE AAR A7|A G| A2
5 e A& nE st Ady oAz FHd M ALdLdS F
dAel eyt FAE 2 Uk 7188, hardship 59 2¥L F&stn 2
3l 3 3dedg FAstm Ylelok Bk,

OB 7R FAAE 53 AYY MAE 29T A FI5gEY A
HBAE FASA, AdFAE AE FASE Ao Foh olv AAFHcEE
Aokl 24 2 ML AT F3PY2FE TS AuyddTd 23 ==
ZAo] g 2o A& AL $Hste 2] oI FASHY AGH
Aol A7 7hs & JHdn. FE A AndoFe 949 A% w
Aol &3te 2 By ollet MAE ALGS Adstes dFE TEE

ojg} Zol AG . 2AHEL Fdld AGAAY ALE FHLE = YL
Aatd BAo] gy olo 1 F¥o] LAY wekx o E FTHEA A A
Hog zAste A4, AH, 24, T4 F27t Add FBeA A=A
ejof st o] Q&L ste FAALE FANE 71Ho| EAjslof gt
ol g 7| #L AGE S/ ALF Wl o] Aol ol == B o3
AL F UE 7HF0] AEA HES(IAY FAT BAA HEF9 9T o
o)l & Z3}sl7] 91§ 714 23 Z 3 (escalation clause), YA A (ad hoc) HEZ

B (review clause)d 71&& AAL & 4+ 9ot
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o] & Akr|zte] A7Iztol 1 AZF oMot S F| 32 W
WA eke] AR S Be BAL AT E{l%:— Z% o] ‘price escalation
T adaptation’ 230 F FEAH T Yt 7HAE 2FsE WS S 937
7t B¢ 4 3N R 1 713 Xl‘%‘?i ZE7| Bl LEIE =% B
T AEASF AFE AFAIE gl AGE AZE W FAAE
AE BRE F de ool Y AW A S FFshe PP Aok
gt} 742 2% 28 (price escalation clauses)e FES F9 & 471 FEl
w3t AGNE e HEHY Aoe2Es 939 BEAMAC(the Federation
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7) Guillermo Jiménez, ICC Guide to Export-Import Basics, ICC, 1997, p.68.
8) Squillante & Congalton, Force Ma jeure, 80 com L.J.4(1975).
9) Lebeaupin v. Crispin, 2 K.B. 714(1920).
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10) Feeny v. N.Y. Waist House, 105 Conn, 647(1927).
11) Louisville & N.R. Co. v. Finlay, 237 Ala. 116(1939).
12) Fergusson v. Brent, 12 Md. 9(1858).

13) Krell v. Henry, 2 K.B. 740(1903).

14) Lloyd v. Murphy, 153 p.2d 47 (1944).
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16) ICC, The ICC Model International Sale Contract, ICC Publishing S.A., 1997,
p.21.
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17) S.HJenkins, "Exemption for Nonperformance: UCC, CISG, UNIDROIT
Principles- A Comparative Assessment”, Tulane Law Review, Vol. 72, 1998,
pp.2015~2030.

18) UNIDROIT Y % A)6,22% Comment 2.
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19) Jan Ramberg, International Commercial Transactions, 1CC, 2000, pp.53~54.
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ABSTRACT

A Study on the Important Clause of International Sales Contract
Park, Nam Kyu

The international sale contract is the central contracts in export-import
transactions. A good sale contract or set of general conditions of sale will
cover all the principal elements of the transaction, so that uncertainties are
avotded. The parties’ respective duties as concern the payment mechanism,
transport contract and insurance responsibilities, inter alia, will all be clearly
detailed in the contract. |

The following key clauses should be included in international contracts of
sale and general conditions of sale:

e preamble

e identification of parties

e description of goods

e price and payment conditions

® delivery periods and conditions

¢ inspection of the goods - obligations and limitations

e quantity or quality variations in the products delivered

e reservation of title and passing of property rights

e transfer of risk - how accomplished

e seller’'s warranties and buyer’s complaints

e assignment of rights

e force majeure clause and hardship clause

® requirement that amendments and modifications be in writing

e choice of law
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o choice of dispute resolution mechanism

Under most systems of law, a party can be excused from a failure to
perform a contract obligation which is caused by the intervention of a
totally unforeseeable event, such as the outbreak of war, or an act of God
such as an earthquake or hurricane. Under the American commercial code
(UCC) the standard for this relief is one of commercial impracticability. In
contrast, many civil law jurisdictions apply the term force majeure to this
problem. Under CISG, the standard is based on the concept of impediments
to performance. Because of the differences between these standards, parties
might be well advised to draft their own force majeure, hardship, or
excusable delays clause. The ICC publication, "Force Majeure and Hardship”
provides a sample force majeure clause which can be incorporated - by
reference, as well as a hardship clause which must be expressly integrated
in the contract. In addition, the ICC Model provides a similar, somewhat
more concise formulation of a force majeure clause.

When the seller wishes to devise his own excusable delays clause, he
will seek to anticipate in its provision such potential difficulties as those
related to obtaining government authorisations, changes in customs duties
or regulations, drastic fluctuations in labour, materials, energy, or

transportation prices, etc.

Keywords : Force Majeure Clause, Hardship Clause, ICC Model
Contract
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SALES AGREEMENT

This Agreement( "Agreement” ) is made this [Ist] day of [March, 2002]
by and between [ABC Corp.], with its registered office at [140 West 5lst
Street New York, N.Y., US.A] ( hereinafter referred to as “Buyer” ) and
[HAN KOOK Co., Ltd], with its registered office at [159, Samsungdong,

Kangnam-gu, Seoul, Korea] ( hereinafter referred to as “Seller” )
WITNESSTH

WHEREAS, the Buyer desires to purchase from the Seller and the Seller
desires to sell to the Buyer [ one million sets of TV] during a period of (5]

years.

NOW, therefore, in consideration of the premises and covenants herein
contained, the

parties hereto agree as follows:!

Article 1. Sale of Goods
1.1 The Buyer shall purchase from the Seller and the Seller shall sell to
the Buyer newly manufactured [TV Set] ( “Goods” ) subject to the terms

and conditions herein provided.

Article 2. Quantity, Specification and Quality

2.1 For [5) years commencing [March 1, 2002], the Buyer shall purchase
from the Seller and the Seller shall sell to the Buyer [one million(1,000,000)
pieces] of the Goods per year to make the total quantities of the sale of thé
Goods [five million(5,000,000)pieces] during [March 1, 2002] to [February 28,
20071
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2.2 Specification and Quality
2.2.1 The specification of the Goods shall be prescribed and specified in
Specification attached hereto as Exhibit [I].

Article 3. Price _

3.1 The agreed unit price of each Goods( “Price” ) is [Two Hundred
United States

Dollars(US$200)] on [C.LF. New York] basis.

32 The Price is fixed and effective up to shipments performed on or
before [the end of September, 2002] and thereafter the Price shall be

readjusted every [6] months according to Seller’'s request.

Article 4. Payment

4.1 Except otherwise agreed by the parties, all the payment for the Goods
shall be made in United States Dollars by an irrevocable letter of credit in
favor of the Seller. The letter of credit shall be established by the Buyer at
least [two months] prior to each scheduled shipment date to be stipulated in
Exhibit [II] and to be negotiable at sight against draft and to be valid for
no less than [thirty (30) days] after the latest date allowed for the
shipment.

The Buyer shall bear all banking expenses associated with the
establishment of the letter of credit.

Partial shipment, transshipment and partial negotiations of letter of credit
shall be permitted and the letter of credit shall be worded accordingly.

4.2 Delay by the Buyer in establishing the letter of credit shall extend the
time for

performance of this Agreement by the Seller to such extent as may be
necessary to enable it to make delivery in the exercise of reasonable
diligence after such letter of credit has been established.

Should opening the letter of credit be delayed for causes for which the
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Buyer is liablé, Buyer shall pay the Seller amount equal to [two-tenth of
one percent(0.2%)] of the amount of relevant letter of credit per each full
week as liquidated damages net cash or sight draft within [three days]
from receipt of relevant bill from the Seller. However, the total amount of
liquidated damages shall not be more than [one percent(1%)] of the amount
of relevant letter of credit. Should opening of letter of credit be delayed by
more than [five (5) full weeks], the Seller may terminate the Agreement
without prejudice to the Seller’s rights under the Agreement, including

claim of said liquidated damages.

Article 5. Shipment of the Goods

51 The Goods shall be delivered by the Seller to the Buyer at [any
Korean port] in

accordance with the Shipment Schedule attached hereto as Exhibit [II]
( “Shipment Schedule” ).

52 The Seller shall arrange the suitable vessel of any flag, subject to
freight being

available, to transport the Goods to the destination, [New York, U.S.A] or
other seaport designated by the Buyer on relevant letter of credit provided
that CLF. price is not increased.

The Seller shall notify by facsimile, the Buyer of necessary information
at least [7]

days before each shipment so that the Buyer may make arrangement for,

receipt and inland transportation, if necessary, of the Goods.

Article 6. Late Delivery

6.1 In the event that the Seller delays shipment of the Goods in
accordance with the

shipment Schedule for reasons solely attributable to the Seller, the Buyer

shall grant the Seller [seven days'] grace, without liquidated damage on
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each specified delivery.

After that [seven days'] grace, the Buyer has the right to claim [one
percent(1%)] of the contract price of the Goods of which shipment shall
have been delayed, per each full week from [seven days] after the
scheduled delivery date until actual shipping date thereof.

The total amount of the liquidated damage under the Agreement shall be
limited to [six percent (6%)] of the contract price of the Goods delayed.

6.2 If the aforesaid delay of delivery exceeds [six (6) full weeks], the
Buyer has the right to cancel the Agreement, without prejudice to Buyer's
right under the Agreement, including claim of said liquidated damages.

6.3 In the event of Force Majeure, liquidated damage for late delivery
shall not be applied.

Article 7. Packing and Marking

7.1 The Goods shall be packed and marked in the manner customary for
exporting. In case special instructions are necessary, Buyer shall furnish
Seller with such instructions in time for preparation or shipment of the

goods.

Article 8. Insurance
8.1 Seller shall effect marine insurance on all shipments on [ICC (B)] for

110% of the invoice amount.

Article 9. Warranty

9.1 Each good(s) supplied by the Seller is hereby expressly warranted to
be free from defect in material and workmanship under normal use and
service.

9.2 This Warranty shall be limited to a period of [12 months] after
delivery thereof to the Buyer under storage in a roofed warehouse.

9.3 The above warranty shall not apply to the Good(s), which is used for



EEpRERRGY T FHd 28 W 57

a purpose for which it was not designed or which has been subject to
normal wear and tear, damage caused by accident, misuse, abuse, damage

occurring during shipment.

Article 10. Clam

10.1 Any claims by Buyer of whatever nature arising under this contract
shall be made by facsimile within [thirty(30) days] after arrival of the
goods at the destination specified in the bills of lading. Full particulars of
such claim shall be made in writing and forwarded by registered mail to
Seller within [fifteen (15) days] after facsimile. Buyer must submit with
particulars sworn surveyor's reports when the quality or quantity of the

goods delivered is in dispute.

Article 11. Force Majeure

11.1 Except for the payments due for the Goods delivered by the Seller,
any party ( “Affected Party” ) hereto shall not be responsible to the other
party ( “Non-Affected Party” ) for nonperformance [either in whole or in
part] or delay in performance of the terms and conditions of the Agreement,
due to war, war-like operation, acts of God, riot, strikes, sabotage or other
labor disturbances in the manufacturing plant, lockout of the manufacturing
plant, epidemics, floods, earthquakes, typhoon, embargoes, laws and
regulations of the Buyer’s country or seller’s country, or any other causes
beyond the control of the parties.

In cése of any such event the terms of this Agreement relating to time
and performance shall be suspended during the continuance of the event.

11.2 Within [five (5) days] from the date of commencement of the event,
the Affected Party shall advise the Non-Affected Party by facsimile of the
date when such delay in performance commenced, and the reasons therefore
as enumerated in this Agreement, likewise, within [five (5) days] after the
delays ends, the Affected Party shall advise Non-Affected Party by
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facsimile of the date when such delay ended, and shall also specify the
redetermined time by which the performance of the obligation hereunder is

to be completed.

Article 12. Breach, Indemnity

121 In the event either party breaches an obligation under this
Agreement or toward a third party delays or interferes with the other party
in the performance of this Agreement, it shall be liable to the other party
for any reasonable direct damages thereby sustained by the other party. In
the event a third party commences any proceeding for which a party hereto
intends to claim indemnity, such party shall promptly notify the other party
and allow suitable participation in all stages of the proceeding and
settlement thereof. Failure to promptly notify or allow equitable participation
by the other party shall reduce the right of indemnity by the extent of
actual resultant prejudice.

122 It is specifically understood and agreed by both parties that the
Buyer shall be solely responsible for observance of any restriction against
importation of the Goods imposted by any [federal or local authority in
(US.A)] and shall defend and save harmless the Seller from any liabilities
and obligations under the restriction or any claims arising out of the

infringement of the restriction.

Article 13. Taxes/Duties, Contingent Charges

13.1 Any duties, tariffs for import and export or other taxes or charges
which are now assessed or imposed or which may hereafter be assessed or
imposed by [U.S.A.] Government or other competent authorities other than
[Korea] in connection with the Goods and/or transactions thereof shall be
borne and paid by the Buyer.

132 Increase in freight, insurance premiums, and/or surcharge, due to

war, threat of war, warlike conditions, port congestion or other emergency
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or contingency unforeseen or not existent at the time of concluding the

Agreement, shall be for the Buyer's account.

Article 14. Aftersales Service
14.1 The Seller may, upon request of the Buyer and consent of the Seller,
dispatch some experienced technicians to some places in [US.A] for the

purpose of rendering effective after-service in connection with the Goods.

Article 15. Infringement

15.1 The Buyer shall be liable for and hold the Seller harmless from and
against all losses and damages incurred and suits and claims brought by
third party due to possible infringement of trademark, patent, copyright or
other proprietary rights of the third party in connection with the Seller’s
manufacture and sale of the Goods according to the Specification attached
hereto as Exhibit [I].

Article 16. Termination

16.1 The Agreement may be terminated upon occurrence of any of the
following events:

i) Agreement in writing of the parties

ii) By the non-defaulting party, upon default by the other party in the
performance of any of its obligations under the Agreement, if not remedied
within [30 days] after receipt of written notice from the non-defaulting
party;

i) By the other party, upon either party’s (a) making an assignment for
the benefit of creditors, being adjudged bankrupt, or becoming insolvent; (b)
having a reasonable petition filed seeking its dissolution or liquidation not
stayed or dismissed within [sixty (60)days]; or (c) ceasing to do business
for any reason;

iv) By the Seller, if the Buyer fails to open relevant letter of credit by
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more than [five (5) full weeks] as stipulated in Article 4.2 hereof;

v) By either party, if a force majeure condition under Article 11 hereof
makes it

unreasonable to proceed with the Agreement in the foreseeable future.

16.2 Upon termination of the Agreement, neither party shall be discharged
from any

antecedent obligations or liabilities to the other party under the
Agreement unless otherwise agreed in writing by the parties.

16.3 Nothing in the Agreement shall prevent either party from enforcing
the provisions thereof by such remedies as may be available in lieu of

termination.

Article 17. Arbitration

17.1 All disputes, controversies, or differences which may arise between
the parties, out of or in relation to or in connection with this contract or for
the breach thereof, shall be finally settled by arbitration in Seoul, Korea in
accordance with the Commercial Arbitration Rules of The Korean
Commercial Arbitration Board.

The award rendered by the arbitrator(s) shall be final and binding upon
both parties

concerned.

Article 18. Trade Terms and Governing Law

181 The Trade Térms under this agreement shall be governed and
interpreted under the provisions of Incoterms 2000.

18.2 This Agreement shall be governed by and construed in all respects
under and by the laws of Korea.

183 In the event of conflict between the laws of Korea and Incoterms

2000, Incoterms 2000 shall prevail and govern.
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Article 19. Assignment

19.1 Either party shall not assign this Agreement to any other person
without the other parties prior consent in writing. In the event of
assignment with the written consent of the other, the one shall not be
relieved from its obligations under this Agreement and shall be held

responsible for its performance.

Article 20. Non-Waiver

20.1 No claim or right of either party under this Agreement shall be
deemed to be waived or renounced in whole or in part unless the waiver or
renunciation of such claim or right is acknowledged and confirmed in

writing by such party.

Article 21. Notice

21.1 Unless otherwise agreed by the parties, all notices, invoices and
communications under this Agreement shall be sent to the parties at their
addresses set forth in the initial paragraph of the Agreement. All notices
shall be sent by registered airmail and where circumstances require, notices

may be sent by facsimile which shall be confirmed by registered air mail.

Article 22. Entire Agreement

22.1 This Agreement constitutes the entire agreement between the
parties, all prior

representations having been merged herein, and may not be modjﬁed'
except by a writing signed by a duly authorized representatives of both

parties.

Article 23. Effective Date and Term
23.1 This Agreement shall become effective upon signing of the duly
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authorized
representatives of both parties and remain in full force and effect up to

[February 28, 2007] unless terminated earlier pursuant to Article 16.
IN WITNESS WHEREQF, the parties hereto have executed this

Agreement as of the day and year first above written.

[ABC CORP]

By:

Name:

Title:

[HAN KOOK CO., LTD]

By:

Name:

Title:
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