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ABSTRACT

The definition and the nature of voluntary agreement for
the arbitration which third party confirms factual bases
of relationship of rights and duties, determines and

supplements or modifies contents of the contract
Mi-Su Kang

Arbitration Act does not have express provision about
voluntary agreement for the arbitration which third party,
that is, the expert confirms factual bases of party’s
relationship of rights and duties, determines contents of the
contract, and supplements or modifies contracts, and then
the parties obey the expert's decision, but it is more
probable that the parties can agree to this kind of
arbitration agreement as long as they freely make a

contract within the scope of law.

However, there is a split of authority on the scope of
such arbitration agreement. Some scholars argue that the
parties can only agree on the extent of the expert’s
confirmation about factual situations of party’s relationship

of rights and duties or contents of the contract. On the
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other hand, the other scholars argue that the parties can
consent not only the expert's confirmation about factual
situations of party’s relationship of rights and duties or
contents of contract, but also the expert's supplement or

modification of contents of contract.

Due to the expert’s decision has effect on both parties
and judges who give a judgment as a matter of law, this
kind of arbitration agrement can contribute to prevent
litigation. Also arbitration relieves court’s burden, if such
arbitration agreement was done on the important disputes.
Considering that the arbitration agreement can function as
a dispute resolution or a dispute prevention, it is desirable
that legislators make the provision about this kind of
arbitration and allow the application of arbitration Act in

such arbitration agreement.

Most scholars agree that the voluntary agreement for the
arbitration as to third party’s supplement or modification
of contents of the contract can be included in the concept
of a substantive law. However, it has not been concluded
whether the voluntary agreement for the arbitration which
follows the expert’s confirmation about factual situations of
party’s relationship of rights and duties or contents of the

contract has the nature of substantive law or procedural
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law. The dispute about the nature of such arbitration
agreement have some shortcomings in the effect of second
kind of voluntary arbitration and the applicability of
procedural principles. Therefore, it will be more adequate
that the focus is given to the original function of this kind
of arbitration agreement and the applicability of procedural
principles (the neutrality of arbitrator, the assurance of
hearing of the parties) rather than the dispute regarding

the nature of this kind of arbitration agreement.

Considering that more attention is given to the
substitutive dispute resolution these days, the function of
arbitration as prevention to the litigation and resolution
before the litigation should be emphasized. To do this, a
legal dispute about such arbitration agreement has to be
resolved. More important issues in this kind of arbitration
agreement are to retain of the neutral expert and to
positively inform the benefits of this institution to the

public.
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substantive law, procedural law



