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A oo gel el $HY Ao, @A FEel ¥ 5 2 2ol
Akl g wael WUE AR AT BAHA FAS
os mat olzlo] Wag Ao ARolth

7z Fuol FAHD Y& HEMERMLO FF —@EAS A A
AX 2A BE Aoz Zokd 4 Utk A, kel A% A Pazx
Aol ezt B4, bt £de) B4 BRAAE SRAD I
2 AN AT + YYD AAel AAE e A 2 E3el B FA
& Bstsfok shvh vhABto2 At nad s o= FEe] HRMEI e
E82 WAPEel TRAF st Solth Al e, RER(EY A, B
Bgerel BAl 221 ERMHRES 2AQ Rolth

AEE MEREES A slo} naisolel st Llks AT st
of EBRMAEERNA BF UNBHCIS, Bel Astn Je 98¢ 22
Sz S EEHE—Eo A Fopo) 712 FAEAAG A whojS
Ao ARSHAd wEAS BARTHRE B i TEEE S A
AgRe dARgen, 22 A8 FALITANALY BEEo2y 2 93
£ 6% a9 sh 9ge FAe Aol metd FF @Y FAR A
ool EArAe] AZaeE AL BFe 2en 2R AN &)
Wgae] Wepyel BAALe] 2AN] 43D Hol22, F BA U ¥
o] 9L WYs AET BaAel Aok tobt & BRIk Askz AE 9
4 44 78 nARALD s w, Yool vm - AES} ol R} F Foloh

I. %% BEREFTERA

1. EZfEES R

Yorg aadel AFE A HBARUE A4z AN Uk T 2
o) e, BAAQYE AGAROR AG 3 AL, FEHAthe loss of
profi e Testel, 1 giwel ABzA AuPel Y& &4t 55T FUl
Ak ol ok Agtel Ake AAASE B AT Lol AAIAR
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oj(ujutel A% FAHoR ol YT whHet AT AA F71 AF A
2 ‘sz2pEigo] JERI'(the principle of full compensation)s Wb th.Y

1) 28Kl FEalol Az HERMEEE

(1) BEM B BH

priiE AGS Astd AokE X ojgeiALY ol FHIFel 3lof E
A9 v g, Aol sl A%, [EHHEX (reliance loss)2A 3] H7Hs sttt

olg g £5 W& AYAAAY o|Fo] FAEH, ol AGAANA
olAo] olml WG uE&FHE Fdsolor It gukE iRl BEH
(pre-contract expenditure)2 £ AFg Azt AT F 7] G|
012 aelm Aol BFetA ARE ol Fd ¥ go] Y F YT AAH,
o] 4% A FAAE HEEMFEBS Jote AdoA 1T v& A4S
AAolokdt ot ol f2 ¥l 49 3| Fo] Brbestth(ATIER). Wb A3
A wpykEsE D 2 S DEje BAste A9t s A
o]t} 3

W A okgjuto] 9L Fo HlLo] HAFE wWolx B3| Lol HE JtF
& A9/ Aot AW, BLR] EES BAF o Fe tAE ART
9lojA wjgo] HAE 4 glon, gz oW ZXE AA ¥ B+ A
g 4 9 &4¢ sy g8 REEE == BEA 53 22 8@ =
g oML vl o] TAT £ Utk vlFY UCCE 22T ¥l &< M
RAY 8% (incidental damages)2t J@tha A Ede A2 Aty

1) 1.O. Honnold, Uniform Law for International Sales under the 1980 United
Nations Convention, 2nd ed., Kluwer Law & Taxation Publishers, 1991, p.503.
v o] & AlAd|A ivET Bl 38 EBilwditie BAE A Gruber v.
S.~-M. News Co. Inc. 126 F.Supp. 442 (1954)). 221} & Al 2 3 &0)
7lssitte #@ol WA 7% st tH(Security Stove and Mfg. Co. v. American
Ry. Express Co.,, 51 SW. 2d 572 (1932); Anglia Television Ltd. v. Keed, [1972]
1 QB. 60). A2k v £o] A%FS {E#std A4E A% E%(LE & Ath= Aol
th Fa Aekez A FHBAAE 1 w4 FEE =X E FHA RIS
o, 9wke] Q1 & Fol a3 ZXE HEUY) WF o WEHE F A% F, 2
2 v AgS AFsto HEE ol

3) GH. Treitel, Remedies for Breach of Contract: A Comparative Account, Cla-

rendon Press, 1988, pp.85~86.
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Az giol (2 ety A, dEdel Az gal dATHE
el REEEAST RWREMS 2R BT olyd 354 &324
HA Ake AZF ol A2 HEAAE 08T & Utk A
AARA o] aolo] gl AT, $44 St «Hs 4% sk

= o4t o

(2 FTxFR2 BEE

Ackgiuto] gl A, AT BEA EIHE It HAH &4
(actual loss) Bqt ol e}l #AH HFHEZIA 352 5 glojobd S B
ol o] Fojd 4 Ut

A" 7ol dutE o I B AEITl Ave A et
3 & Jbsetth 28 S gL AN AGAA S w57 A% AfFeTH
Ze REABA daMe JEE & oot d5& HES ey 498571
JNE 43 FdsihD

a3y o9 gL FdMe ASHte
Ha sl e ALt 7ol e & I}
dolHx ¥ &3, A FAA #2 =
g g gzdd i AY =& Agsld gid AT dv) 7
g 7idho] o] g AL Aol FTHELYUY A463%). 28y 5] A%
a8g WxQe] AL ik BHCE FHD, o] F ofdA F4H

Jz rlo

4) UCCE 253 £39 75 JgsldA(§2-710, §2-715(1)), 1 WS HAA
oz AT UrH(§2-708(1), §2-713(1)). AlFH(2nd Restatement) #1347F (b)
3 AA B4r g9 WS A st UITHA.G. Murphey, “Consequential Da-
mages in Contracts for the International Sale of Goods and the Legacy of Ha-
dley,” Washington Journal of International Law and Economy, 1989, Vol. 23,
pp.415~474, <http://www.cisg.law.pace.edu/cisg/biblio/murphey.html>).

5) ul=9] DelchiBfdol e N E&4d3 Faolduqt opel B4 2 A 3tat
AfH R, SERAH R 59 uiAE A st A/ A 8 Ak Delchi Ca-
rrier, SpA v. Rotorex Corp., No. 838-CV-1078, 1994 WL 495787, E.C. Schneider,
“Consequential Damages in the International Sale of Goods: Analysis of Two
Decisions,” Journal of International Business Law, Vol. 16, 1995, pp.615~668).

6) E.A. Fransworth, “Damages and Specific Relief,” Amercan Journal of
Comparative Law, Vol. 27, 1979, p.249.

7) Snarski v. Barbarich [1969] W.AR. 46; Caxton Printing Works (Pty.) Ltd. v.
Transvaal Advertising Contractors Ltd. 1936 T.P.D. 209.

8) Prosser and Keeton, Law of Torts, 5th ed.,, pp. 767-770, Remedies for Breach of
Contract: A Comparative Account, GH. Treitel, Clarendon Press, 1988.
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Zltiol e &8 AFsE & glrh T zA}, FAE Zlde|gdL o o
B ERATEY dsiAT & Jted Ao HiEY + ok

gdH, &+ A74ze ‘BEAGH da] 53 AFsn e, ol B
o] FPYNAM Aol gE &4 (loss)d el TFAIFIA @7] wjEelth &
A FoAstolM Fdojd& ojgA A et ste Aol o] &
2 Z7be] HRAENA F LR B kA EAE WX . 4Hd, 3
AR Aale]l AA QL(in fact suffered) 222 71 = 31U W (could
expect) 199 JHEE 35T Aest AeA ofUR ST Fae AHA
A 7108 FHe fgd I8 dest eA 28n AR B4l
oo FES HFY & & 710l o= F=RIA Fo| dEAIET FefolA
£ olgd Ao ds] HAAYA 7S AFstn A ¥7] A&, Hf
e Aale] AAZ gL T2 iR £ UMY oYY FHES AEY
F glen, aga JIZARIE Fdelg S AET £ e 7R AFHA
et #EIG AT FF AT4zNM FAHE uhet Zo] futd
Apztel Qa) AR Y S HY WA e ARt Aa A4
g oY wiAe 27 + Uk

)

2) BRREME Lol #HE HiR

At 9L NGRS Alge] olPHAUS AFS TLT KiER
frEel F71 43 Ad ¥ oA A TR & o] Fe g B AT A
2 oyt &, &g AR £ 2AsAE & gobe Aotk

gAY ool e dE wAdTtE A2 Tr Fulgel SlolA
A FE M (mitigation)ol]l & HF Y 7127 Stk AN, wizde A4
2 BE BdxHEoy 22 g8 wigle] ERARE AZEA HAAH
Qo] Eaul Ay Tade 1 wF el ol dvke Aoith olF R, A%
o olgoFuRy sudd e ZFHEA AZE ¥E&S &Y AH
ZHerslolok gr}10

9) CM. Bianca & M.]. Bonell, Commentary on the International Sales Law-The
1980 Vienna Sales Convention, Giuffre - Milan, 1987, p.543.
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a9, old e I AFL AT £E Uk HiEd Aoz
3 Es7t RBS §Sslor & 3 AT § Y Aot 2n A5l
mal, 1 dAZE A odET 283 F5F TE AN FFE AT
Z 4 gtk 429 3 AdieA 239 FFE fud Ao FEM
g3, 91t AL Adzsgn. 1 2% 2o AN g4 dEe] 2
At Hde QoA AdZe] 289 ZE ¥ &S 8T £ gle A
< mastgt olg e A$, e AdFE odd FAAY WALE 7t
AA BPow Ao EEXEBEHE olPste AddM 2FA & FH
gty Fol BAL AN & YT Aotk AT MM ol FAFE &
o] WEZWEREMIE 248 & & Aot

2. BEAMERS FA

FoF ABZ(BTAY HiFHEe wiE) st A61EEAS HiFkHe #4E)e
Z & (b)FE AT At ZE 2 oo g oAHd JFE o
PatA ol AL AdRAAE ‘S S A7 F ' n T

ot oA X £k, ke “ARAA @Kol fle BHAE

Acke olstx] Ealrgs, 2 Boldgd i AYE AR op@ATt”
, T LA Ak Boldd AR Aol gle Aol Hdol 9
e BEAEEIHS MHsn Yee & F UthD P Fope AgAw
o] #EY @kol A AYL aFeA oM@ A APIAAE 2 Ay
Ao f3 Ao Bl dote BEFHMERES d2u e Aok

Yot 2zt 3 HBHE EMEE(Secretariat Commentary) M % 3] A
A7t EHMAe 37 o AF HAA G Zo] A A& I5E E
8 gtz dgatn glon ¥ ol o FAEd M AAHT e v

i

fr

10) G.H. Treitel(1988), op. cit., p.77.

11) Harbutt's ‘Plasticine’ Ltd v. Wayne Tank & Pump Co. Ltd [1970] 1 Q.B. 447.

12) J.O., Honnold($: 7588 %), UN#Ei—H Hik, =3it, 1998, p. 319, 507; VE:0:EE,
14— BEEY (CISG)IC 31T 2 WGBROBE", HENR $4% B45, KB
maklcE, 1991. 3, p.144.

13) ‘2%, BEERE(E2R), =3, 1997. p.16l.

14) AH. Kritzer, Guide to Practical Applications of the United Nations Convention
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ojth18 agckm Fopold el Apdel A FAEHS iy AL ok
Fot AR0ZAME Adte] Bolgo] Aale] R T FMEB 7lddtd
a2 3% YoME Adiute] Bolg& FA4Y & glvh'n FEsd Fd9 g
o] utedslo} glom ARZE(F—T jRigS] MprmkEe] TgE) FAl I8ttt

P4 @BEFMESE FAY delzx AR 2 o7 Bolgo] AL
G4S Rolt e Jdstdtte A AGAAANC 1 BHBES dAsAY
TE ot Fojo] ARE FIsiAY FEse Aol Tz JdE + €l
ATE AL Y=z ASde sduddd oz Ty BRATAE (D).

3. BRWEeES] AR

Hobyd safelel MElGlE F8% Aol Atk ATaz fxel o
W, sae, AueAdst SRAY Sstolok Y A B Aol Hl 3ol
Bol, 7 AuRALAA AAAN G AckAnel Hse AR2N AR
b EE dastgelol 99 4% 298 4 gk 3 BRETHEore
secability)] FAIS] g £au el AvezA, 1 224 A AR
A} Bk SAAe ATse A AREE Aol
AFGAL T dAsgolol HA el HHe A 1 &4
AAz dARAGE AL AABAR} FHE YoE 9L BRI o
oot A ARbE ARG HWHoE AT A4S AT £ 3
AR AN eE FHE FE.
guptel A AR BE £40] dF AuEARe] e A
P GG EE tolol MY B D Bl vFel’ neiHolor @
o 2 dArksAe) ARE AN} AuAR A A AsA S
© AT ARS) B A2 (knowledge)e A3 YTk Sl 2B HL

e ol

e

o

on Contracts for the International Sale of Goods, Kluwer Law and Taxation
Publishers, 1994, p.374.

15) J. Hellner, “The UN Convention on International Sale of Goods an Outsider’s
View,” Ius Inter Nationes: Festschrift fiir Stefan A. Riesenfeld, Jayme, Kegel &
Luttereds. C.F. Miiller Juristischer Verlag, Heidelberg 1983, p. 81; M. Wil
“Buyer’s Remedies in General,” Commentary on the International Sales Law
The 1980 Vienna Sales Convention, CM. Bianca & M.]J. Bonell, eds., Giffré,
Milan, 1987, p.331.
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gy o] e A Ae ohut HER Mik(presumed knowledge)d olvi, £t
FAA7 Sute] S JANMFER ste AR AR E AA €A XA
dge AuRog Mol 1 AMIH AMEE € & ARE AA AT
W ojute] AFE AT & AND Rez RFER0

gutgAlzz Agksiute]l ARE AT ¢ UNEAY AR EikEEE
gt Jlzoz wudch Ak A4S A AL IF T 71| 289,
agAD AN BAAH S Aol AAHE AFolt AT4Z] HE2
W AGHE olFd ANFANEAY dFE oFd WA AYE AUA
zath QuigAlate U2 AGAEAA ol Fd dAY F A & &4l
doas HuHoz Yol A%ANA DA dAT & gAGE T &4 o
g A& AA opgrh

Fobarel a7l 93¢ 18549 9= Hadley v. Baxendale {4199
e Bz SPEoy § A BAdAM ALSE S0l Hepdel 8o
ol <k7te] Aol &S AT ¢ o

Hadley3d 2o} & ‘o438 (contemplated)ol 2t EHS AH&3tn A5l ¥l
3, geke ‘dAFAA Y (foresaw) T ‘ojA3AIoF WA (ought to have
foreseen)o] e &S ALgstm Yok ol @ T e £% RiES #HE
o] e o7t AT B 4 Utk HadleyHAeA, &dle AAl 4244
Aojolot Pov] wd dANFE AL otk Edle ot AR
A Barst Yo Fe 72 L HadleyRAd vls] 7 AR ]
fEEIRe] BHE SA2AAT ob e e A HEFKEY HEE SHA
e AFE AR oHF Aol BEY AdoA EHeld wh It
Heron OAYAGNM &iERi(House of Lords)e 2 F 7kx) &z Apel7t gl
&g oAt ‘dAZsdolade FEE BFE] FASAH

16)

ez
in
_:._I‘
2
Ro)
rs(_ll
2
o
[

sl Al T AMF O] tiE A 4o] YutHoZ A
T W Aoz guwtEAAE 23 A4S AL

A Aoz g Aotk xelm Alge] AdGAAs AAF st
& Az dstad glwrEAtAe) F 2 FACW, YU AAE

B2 AT 4 YA e AdT AR S e3d Aoz J8a a8 A

E A Aoz Tt

17) C.M. Bianca & M.]. Bonell, op. cit, pp.541~542.

18) Hadley v. Baxendale, 9 Exch. 341, 156 Eng. Rep. 145 (1854).

19) The Heron II, Koufos v. C. Czarnikow Ltd [1969]1 1 A.C. 350; Victoria
Laundary(Windsor) Ltd. v. Newman Industries. [1949] 2 K.B. at 540.

) )
2 o0
Ao

s

D

(T i ok
¥
;%i

o
N
ol

SLoLolod
(% 2o

@)



REEHES —RER B8 HRHRE 15

283 HadleyAt ol & ‘as a probable result'@hs E@o] AFR=AA T
HoF A74% M= ‘as a possible consequence’de ET7F AMEHI St
HadleyA}A9) M & ‘probable’o]2he 4017t AHSEo2H 35 7hed &4
Ackslute] A7 WY Ho| BAP T EUgE Aoz dof i 2
‘possible’o] B ©ol & Al&3st3 lEd o+ ‘probable’ Bt} tha ¥ EH
oz A2 gutFaiid A BaEe Ade HYE Wil Sl ZAeE 2o

A=, HadleyRZo) @439 od7tsA 939 7127t 224 itgat
Az st F Aol Adgutdae g AL ARE & Jd=e 2AE AT
3 AL AMAolA g Fokol| A AR ‘foreseeable’™ ‘possible’©] s EE - T3
DA Al Bk 1SR RMEREES At e 2o Bdn2)

4. RRERES] FAY

B2 A B GAANA JHR S MY AL RFEE He oo

9, Acksutat &47ke] Ant@A o Lol HWtRAAlE Al Ak
what EEHY ARJATL e Ede dEAT Y-S AW HeA oY
MRyl A dA S &A7A AYS Aok steAst EAE 2 £ Avh P
£ old) Tt FAA gRS A Fetn YA ¥ Biancail 5% Bonellal
& o] EAY B, BRGNS KHES FETo2N 7S 2 F
Aty FAE vt Atk &, GutgAAs AGAAA A7 RD S
Wl Ae 2] ALSuta Q&) Ao zAPHAYn AT AYS

20) A.G. Murphey, op. cit.,, p.425.

21) ‘probable’® olA 2 WA, E 9 AHOI} 57 W2 ¥ Fo] Hol ‘os} o]
Egol QE'ez FHAHY, ‘possible ‘dojd & Y, dojuA] gedas &
A 5 gE'e HMHPLE =, possibled AE oWl Fyo] ZHFoiA H|Z2A
probasb)le?'?l' Aol ®& Aolth(Essence English-Korean Dictionary, R, 1994,
p.2045).

22) A.G. Murphey, op. cit., pp.427~428.

23) H.V. Houte, The Law of International Trade, Sweet & Maxwell, 1995, p.146.
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Aok @he Aolth2d v AYAA HAAY £ dRE AT
A o]t} 25)

1

{

5 - ?ul_"\

Lt

i) tAERES] YRR

&S AEREF (punitive damages)E ZAER didl AFHE Aol o
Utk g e FETE7 e 23 @std A=, of §f 1
AL YRS WESI) Qo] opvet AnPH o it HAd FFHE Ueh
71 Qgtolct. 3, AR S AL LY - FETpET BF WA o
A8 pusolol gth AR - AAA Eujde Pug Fay] A7 Aol of
Uzt 4371 982 dUte A4 7lxste] B sbsd Aog FEnA

AWA Eaujdo] Asiute] ta] AFHA ol AL dwtdFL
2d vz & AYso ok wZe e FAA o e AFEA HE
HARos T3 glon UCC 944 $Y& dutdH & F33zn I52) g
A AMA gl B FEE Fol B £ ¢SS AAT W, FF 9A
AYA &AL PERstn Sl Ao B

9 oGRS e AEAE sauAdd e Agxdez e A4t
HE e A, Yol AFe dundH S A=ty Y It FAE
AyA Eauadd B AF e BSAA WiASAE o F%e
A, Aol 1 om @ 2o FEAE nASHA P FH A
(A42), E#4 B (penalty clauses)® Z& AHA Egujdod] BT 239
SaAe BERMELY FA o8 248 EAoth wEA, AFgAAE
e AkstolA AAHE RE FFo FAAS FEE FWHAA 3T =
glo] WAl FHE Rowhe & JIEAE ¢4 G443 8 Folof & Fo|tp.A

24) CM. Bianca & M.]. Bonell, op. cit,, p.540.

25) UNIDROIT® ¥ #7.4.3% Comment 3.

26) G.H. Treitel(1988), op. cit.,, p.78.

27) California CC §3294; Georgia Code §20-1405; Montana Code Annotated §

97-1-221; North Dakota Century Code §32-03-07; Oklahoma Statutes
Annotated §23-9; South akota Codified Laws §21-3-2; UCC §1-106.

28) J.S. Sutton, “Measuring Damages Under the United Nations Convention on the
Internationa! Sale of Goods,” Ohio State Law Journal, Vol. 50, 1989, p.745.
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M. & &2 FERETERA
1. RieERe] T4

1) BrEEEHRS R

YEAE 940z BERAFHRY RS 94230 ot SIS A
2AE WEN TES 2Bd A8 F9& Rudct’'s dHdA S dFstn
A THA276Z). S AEDole} 2¢x dA FUF LA S AYstn vt
Zgaginlel A9 #A azxds PAsn dA e FAT FHdo] Aekd I
o] WEMEH] Btk Ho] dukd Ao

o2 utalRe] FHAol e Aol Vst SefFAAANA Eauld
F7AL osts dSHAA QoA KR #EEE B3 Bk EE o
g 2R EG 2929 22EYopye A B eI £ WA AF
A7t B FAe Axd FH d@FHA Uk FH, FUPY A5 ALIA
Aol BAe] Azl vt AL AHYsle FHE AFHA dEd D
o) el tatel H3 gtk oo B9 Hwof wet £3)Ho] Aok
dche RGN WE FFo] wovtn sl

Bl Moyt Bael Aed wet AP dcis dutdR o] AHAHL UeA
gu, Be ZA$9] o] AA FAe AxE B HAE 234
AA 3 Qo o9 dSHA F7ke HLE ALY AFE
o 3 Ackel 274 Wt AFHool s FAL WHEANL
& AT aeln a2 24 AP T dolA L2 AFA
fES A & A0

lo

fr xo
o e i fu

R A
i

o 4 & L
(2]

29) =gz %%l-‘lh%-?—, e kol Wt F=A S AdE B
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2) mRETEEM 2 FEAI

gEEe gsdAIvie BRTEEESY RS dFn vk ZF20Y
& ARA AR dAF £AF FAolY BT dis] AYS Aok Fnt
7 FAGo N mREMEY RS AASTHAMT(A1149%), FEkel 2l stA
ol dt Alkgute] ALelE AFAE ALANAA Aol AFAAY EE
QAT & UAQD 2o deiMT Y FFIdn FHFoA )
Aol 4o Ag st ATHAL102).

3 zadro] glolA dArtsAde 93 HEHEKES R FA9 2 H
ook &t} ATAE AFAuwral il MiHAY (indirec) TAIS Edfol W3
AE wAdAdo] HALTHALGIZ). AYE EHHEN (direct) £ 2 AFdete
Aol AN &8z AYL Adste Ay 1F EEHIE AW o]F
AAE Fes|ojop gt Takadd glolA, A7l diEd AYE AA H
dAENSF &Eo AR Raejol st AFAe EAlete A
&dlo) e YL AA P} A, ol AHFAIL A7l 9
FYAHE A oF 2%, BATHMED Bl 2o 2% 35
ojot e}

dAZSAe AL dREe] FYPoA FHaAZ de gdHoln.
FolHE o] AHL &9 utgdy Alole] A . 3 (remoteness) e T
e gigo 2 o &stm Yt it SU9 A Lot o dFo| AHHAA W3k
on % Az FHEAHoEE 1 Alge] FAHR YR

22 re

_(‘)\_1‘

¢

3) HEARMMAME FHA

zoe AokgutgAlate MY Adste WHeR 4@ JIES

30) G.H. Treitel(1988), op. cit.,, pp.144~146.

31) TFATY 115029 FAHE Bolsho] AMFAS FEgKl 7IAde B fode A
=] ol gt

32) G.H. Treitel(1988), op. cit., p.150.
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WA A AFBAY ¢ AP Yot

= e %K RRI%EHR (adequate causation theory)S W23 3t 423
BBAL s, YAt E “Aale) Bolo] HA HAF &I} FE
o] &Ao| Ty BT EM (objective possibility)Z B3] Eole A 57
a &40 i AP FEsA 9 dbd oz Al Bojdo] A F
A% Aol A%E F@etn, TR0l gt BAFNA o Ael ARz
A EAE $ e &4 §3F 2A7 U199, 2 2 S4d4 3@ Ad
& Reala] ol Holsio] L Fi¥ T g S4S AYx sle
A g ARG o], ML Autale g FX8T FES 7HR AHeH(the most
experienced observer)Z 71&0 2 slo] #ugttd FRI AF L MW Ard
o a8]d §H Aol & F UAH BE Aol i XL A1 UE
wal ol urgAtAst AA €3 YYD BE F7HEU A3 AP 24
E 73 e AMRLe R HEdn

ARAABAL L TETBEEM AT 4531 e, 2 AE4Z2%= K
oA 23] FHE wgFoz WA D ok LESEREHA AAX e BH e
Jutd oz BWaatAe] A$ g I FAT, EUd-A 42371
54 479 WiAg tEol FZARBAM AL AFHA Ade ¥
A 283 B39 73S AFTeA FITE Aot old P Y& A
g 4 e g2 2R Aridn den®d agn azie] dany S A
gdtel glo] B w22 ARE A F 5 4L Aoz #HriHa 3l
th 2229 E9ULe obF ARARAAL S AAFL e 4F oD
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ABSTRACT

A Comparative Analysis on the General Principles of the Liability

for Damages
Bae, Jun Il

All legal systems set out the principle of full compensation of damages,
which aims to fulfil the plaintiff's expectations by putting fﬁm into as good
a position as he would have been in if the contract had been performed. On
the other hand, they place some limitations on the full recoverability of
damages for breach of contract.

In Civil Law systems, ‘fault’ is a necessary requirement for liability for
damages, and the extent of recoverable damages is directly related to the
degree of the dependent’s fault. This principle, however, is not adopted by
Common Law systems, in which the dependent would be liable in damages
for breach of contract even though the breach was not due to his fault. The
CISG is in a similar position to the latter systems.

In Common Law systems as well as CISG, the extent of liability of the
party in breach for damages depends on whether he foresaw or could have
foreseen the damages at the time of contracting. Unlike the position in Civil
Law systems, foreseeability seems to be the most effective principle to
decide the extent. The tests for remoteness centre on reasonable
foreseeability or contemplation of the loss. The party in breach is liable
even for loss indirectly caused to the other party provided that this loss
was foreseeable or contemplated by the party in breach.

However, this manner to decide remoteness may lead to unreasonable
results in some cases. If the party in breach were the inveterate pessimist

who foresaw all sorts of possible damages, he could foresee damages too
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remote from the breach of duty. If this fact were revealed in the course of
trial, he should be liable for such indirect damages. This is really
undesirable result. Therefore, as to the remoteness test, the criterion of
whether the loss is foreseen or contemplated must not be adopted.

Foreseeability by reasonable person must be the only available criterion.

Keywords : CISG, full compensation, fault, foreseeability, remoteness,
causality.




