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1. Br%ee BHY

ZAZAAY NN AAFdezA i AHEHE 45 FA9AY ¢
93Ql, 294 FYA, gy AdF 2L AFLY, iy F9 A
A7t 8 FrtelM aAse Aol FHolth A4 o7 AT RE,
g 5o APy gol doigdozA fEkd AEZ Ee FETA(conflict of
law)7} EA g o9} Zo] A&He AT PHF A= FUte] Yo
ALAAAE F&3HA Her 2R Aol AL A (applicable law
; governing law ; proper law)olth) E4& o2 L7 AFAtde A
£AEAFE S FLPTE A BEREN KED EARIE A4#o=2H
1AH ez fAdE Azstn vt

« IR BAGEE AL

1) WH84T, BH & SRR, BEZ B4, 1987, 116 E.

2) 749, ER% Aol “This Documentary Credit is subject to the Uniform Customs
and Practice for Documentary Credits(1993 Revision) International Chamber of
Commerce, Publication No. 500.”-& % A] %t}
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gt SBNLF AgdMe EAY EAe 248 A A gou BR
Frarel N AAYPHE A Lol BrEEtER JEARR Adtd FAY AR
THZY AL Y2 Bo] BT guistd A EZAY FAAEL 42
WA AR S srzte A4F5LHH0] 424U =8 FA R A5
FTAY AL tFd 2o LAY F 7] WEojths =& AAWA AR
AGAAE Aujste Bxe] HEo] Y1, Ake dRzH v} AU &g 7
&3te AFde] AxPoz AL Roly] wRojt}d s8] FAA} A&
Y A AME Lern A EE JEFFLFH e 24
o dg HAFHl S B ohz g ZIt BolHe GAT AgRA
A ofr|He BE EAAIG Y T A NS AAISHA] £& Aot}

ALZAN N EAYPAR S B A7} o712 F e A+e e 2
et A LAY 4 3 Aot

AR, AFBZAATL A 533 NEF5Y 73 HE2AL FA 57
© A, A, AT 4 A4AEdWES AYIoln gute v
A=A B0 AR, AEZGN A5 dHH ) F4ddn FA e
ALZ AN HEd & gle HEDAV SAE AL UA, A _3AH
BE JFAATY JEBAIL sl &AM FE4E & JEVF 59 Ao
258 T oj o] AEAFAY NN Aol FAEHE W FAYo|
ol vete] YE o8] FEHvkd uiet HAAY © Bl Fudle A
#2 ded F Q7] g2 A4F2AY N HAFIES A 2E
AJA ARzl = w9 Fa3 AHA ] & 4 ek 2 Ay A%
< BFEFLH: (private international law)e] &A|Qld] o7 =7p8 H7t ohekst
2385 ke sl 5Y9E At QoM 4 FHE 2 ol
Aolth. 53] AgAEe AL EFAQA AFLAE Y Y3 8%
FAAZEY Z7t7t Adoldte g WA g (choice of law) 27t o}F A YA B
& F&o] grh8 E e el A FAel ME(choice of law in sales

rlo

&

SURS. - T I

3) £ER, “RBEARS HagRiEA B W, BEA HL8T, 1991, 65 &.

4) David R. Stack, “The Conflicts of Law in International Letters of Credit”, 24
Virginia Journal of International Law, 1983, p. 171.

5) JH.C. Morris, The Conflict of Law, Stevens & Sons, 1984, p. 274.

6) /NE B 19744 ERRS—BN ZEERE o BB, AEBRESHRE, 1977,
64~69 .

7) HEVR, BIREHARY &8 B, =40k, 1991, 28 .
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contract) et st A&Fo] FAY A &(choice of law question)F #@
o] g Aoz AFE F gy ol AF Wi Ao|w 9 EJ wfujA F
Aol AW A4dadE dAAGEA (multi-parties contractual relation-
ship)2 FAE A43A ke ZAA HERA N ALt AL defstn HF
g ZA7F 7] W&o AgFAY] FAY AL B A7V BL3] AA
slojof & Aojrt.

ol ¢} o] A &Ao] LK WERE TASY EFAEE 2 3, 4
A vttt FgGAAE] th27] wEo) wjujA oo} Zo] TdUe] dEH
d 2AY Fgo] BrtsTdE Erstn A4 EAYL A&7 wgLd
o 2AAYe] et st g¥ BHAY FH0L E o &% H4¥S
uatolnd A%H Ad st ol A & F Aok

ol FAol A7IE "ol a1 B¢ LAY FAYUT BAAY Agd
Aol e A7t nFPuE ddo] Atk AFAA FEvtetel A A&7
Z AFE ALY HEDA ¥ Feg FBA, ALFFLTEH T
A7t FFE o|2AT 538 ALAAYY BEF AW dFe AR
A28 A8 AT AFAFE, 19949 2843 AFFH) ©E £
W AL dF(HEY, 1968 = AR 3l Eeld.

B A3 ZAAPEAY EAY AF LS EHRENRGRD =98 44,
A479) HEEEM LYK F &5 TAYES A% & @
esskn) Hkd 28 47158 EAYE 2&dtan vk BY £ A7
A4 FAATY AW AL I FARE BAFoEN FAAR Y £
W A2 Q3 £3E Aldd MANEE 1, AFHoR o|EILF de
Hx 520} 3.

8) Henry Harfield, “Code Treatment of Letters of Credit”, 48 Cornell L.Q, Fall 1962, p.
105.

9) John F. Dolan, The Law of Letters of Credit Commercial and Standby Credits,
Warren, Gorham & Lamont, 1990, p. 403;°ls} #AR Algle Dynamics Corp. o
America vs. Citizens & Southern National Bank(356 F. Supp. 991. 1973) Atel 3=

100 B4-e3, AAA, 1199,
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2. 758k

A7 BERAE LS Rk REFEE d&sA dutuuA st 2o
=3 Qo] FFAAY EARG HIE 5 e A4F AR
ZEMTORMRCEE P2 A, By FALy, Lz o
B, ALY H FoA F)Z FEHE £ e, A5 s 249 A
47hs A e 2AYSY d7WHL duya dE5EE vlagd T Agd
TE T AAE mEeta, ALY MEN MEAAT Feet Faet
A} gt

0. BfaEEe) BigE Rkl

IANAGF AR EAYE Adste e Add FAY 282 AS
AAA Feste AT ALl & ZALYF Foste We] ot whef &
AR EAY A O] B3] Fo7t gl A FolE Aol AJE PLAA
FAAPE S 93 (private international law)o] wWet 232 Ao|d}.

FAWY 2344 439 94, B, g4 Fol gy 2A FaF9
ot A#Fg2 dydstn Uk ol ASGGART FAY A€ FE & A
T4 FYE A e A2 FES £ S RolTh

L BEEE 87 e 259 gk R

AW Adgel QoM AFFAAY #ot gl AE, AFHL At
o] Y3 (liberty of contract)S F8&3to FAlAe AF2E AlE EF8:
Ao}, o]t Yo BIEFLES WEEEHES JEHI(principle of party
autonomy)ol] A BALAZF AE g Mol FAYo R AHYHojof ke FM
FFK(subjective view ; subjectivism) & FREZHESIE 1 olgs &
AW AdEe ditAeN HuHoz WolEoX e Uutd 3 12(general
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principle)e] ™ AA 2Tl QY BAGo2 Fel AYHT Uk

P AR 49 FRFY7 4857 AAAE FAARY PAR £
£ 2AHQ AFo) slojok & Aol HAHA AR e Arke BA He
U Azt B4 Felrk gleA oiie Aoz wekselcl ¥ AR
oe, 2 welE 1 A%e 7127t P ALY YA BE IARY Fel
g #3370 sk RE ALE Faelolo} Yo

% SA4 g Ago] ABA 2&E 20| M (bona fide)ol T T
HPE GRS Aololol s, YA A EAMl FH LS (public
policy)d] et A $elE 1 Aool FUF AgATL®

olsh gol YAATL FI@ Al 97, T, 02, 5Y 5o Yy
AZYEAN 2ARE $451E AR 3o}, dWez 2 F3Fe
GRS AA Aol d HE WA AGEE HA Foh

2 Mo

1) EEX ABENE 9% FY3 fEe © AR dEAsds 2508 F

A, @ BARRZE & GEAE AAd d&7tEA FoEn AAY AL 1T F U

on, @ BAAY ERE £330 S B JUEEE 1 BEERERS| & BB %

#ER, 1993, 171~172 @).

Clive M. Schmitthoff, “The Limits of Party Autonomy”, Clive M. Schmitthoff,’s

Select Essays on International Trade Law, edited by Chia-Jui Cheng, Martius

Nijhoff Publishers, 1988, p. 585.

13) EC Convention on the Law Applicable to Contractual Obligations(Rome 1980) Article
3. Freedom of Choice.. A Contract shall be governed by the law chosen by the
parties...; 9} &2, “FHALY €AY A9 € ZA #FF A7, ALY, A8,
1993. 11, 161 m.

14) WEPNFAE 9k BRTHR BE L Fohdd #dde g BE o #EEY
HE Adg s g BRI/ £93 ol g wdv FEME 23t "n 7
Ao Ut

15) 7}, AR Akl A @3 SAld] WEdzn o A$ F=9 FAP o)

A" Rez AFPEr}; Graham A. Penn Thomas W. Cashel, “Choice of law

clauses under English and New York Law”, Journal of Business 234, 238, 1987, p.

239.

Clive M. Schmitthoff, Export Trade: The Law and Practice of International Trade,

Stevens & Sons, 9th ed., 1990, p. 212 ; &BE¥NEE A5Z; B HEH A7 ; KRBT,

AR, 1160,

olo Wi M RS WIEEK, “BIEEAT sloiA #Hafgk: e &3 HER”, 45

B, A 114, 1998, 2, 30~33 M : £ #EE, ‘BiRaRive] B SRITEM", B

o] R, WpEE 3337, HdEgA A, 1986, 11~19 ; Clive M. Schmitthoff(1988),

op. cit., p. 593.
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2. EBEY A8 fle 2o #RE e

ZAY AN ZARe] FaA7l e AFe dAE BAR AR 93
< Zrtuitt AAsR e AFolmz AFE HE ALY & d& Aok
a8y, 2AY 2444 gS BEF BAE #4de A5e vE AR
o AW AR #F olFA Fr} gl AU, ojwf o X o
A EAME 2T AAJ HL7]F0] oE Aot ol FFAAAM £A
g AAsE YFo| KT HE(objective view ; objectivism)e] T}

ARFde FAY AFANA ALGAAY Ate BAGlCl &%l A7
g Hdo] ALANAAY, AdolPA Y, BFaAGFH MG BHG A e
W 2o ARAHQ AASLE AR sl dEHoE A AT T
.8 AuFde 2HEE AYIAAEY AXNE S A &3 £
Aol wAst] Ago] A7 Yol 943 845 Fol FAYLE AA e
RAolth.

B ARFod g FAY AN FAHLZ A% AAA, oA,
GAAEe] @Al 2 PAA| (the place of negotiation of the contract), %9 ¢
, Al A E2] A A (the location of the subject matter of the contract)%
wel ohvgt A% e (form of contract) ol AA, Aol AHRE A
o}, AR FAA A T BE A 1 st BAIAY FAA oAt
Fo oA AFFLY ole A wZe HE Yt 2N 2GAGAAAF),
vl 25FZ (1AM Agsta ot

N

(1) Byksssbiklex loci contractus)el #A

FAAZE) EAY Ade B Fost e A, AGAZAG ] A
o2 Agxlojo} vt Ao Ut o71M AdAAAE Age IRAE
ujsin, AAAHQ AAE 7A€ AN n=ojold F23F AT 3

18) FBIEEK, BijRER3C, pp. 28~29.
19) Clive M. Schmitthoff(1990), op. cit., p. 214; /NEZ16F, “PRAIC L 28EREN

BERk” BEERGEEIE, Vol 15, No. 10, BIBREEERMZeRT, 1987, 774 ; The
Restatement of The Law Conflict of Laws Second § 188(2)



468 "R ETEHWE, H124 (199, 2), FE3HE BIRRE

tolt} o] L& FFAAEH G Hedaz st Ut
A%te] AP SR Ao $yo o8 AP guty oz HoF
& sgFod uzu2 $4L GAFE a2 Y7 YRR Ftg
4 HAF A2 A AAFAI =, AGAAA o] EAYLR
44 Aot}
PR S AAste 2A7 F3 AAbE 48 Feldx “BAAL 9
AEAE & 2L PYAEZ F L3 iz JokD Jupgde Ak
o] #4(acceptance)o] $AE & YA R F3tA ot sEL BAAZ
o YAT4£Y S sHds U] "ot

E T

(@) A2t ol x|H(lex loci solutions)el X &

Aol A g L e Aol HF o SFFIAA AZHUTR
AL, 3 AYY 4% T AR} GE FUtdA ojgsE A AR o
P e 719 yo| HLHolo} drhe Aotk oA A% g3
£ AGAAY olg A7} ol X on| @

(3) SafiAltnt JhE LXE HAE He He HE

of wale ‘“FajA St A THF A de F7He F'(the law with
which contract is most closely connected)e] EAY 2 4= g3 o,
ol A st %lE— HEAQ et vlFel g A o] EH E(restatement)©]
o P2HEREE Yol EAYS AT A “ AWUY FAAS
g 88 -‘&71] (most significant relationship)7} Y& F9 HE Agstodo}
g1 fAsn Ut

0) T2 HAbE A 92 “BAAe Azt EREA ol AS FAAPA ¥ n
HA Ee] Qlthkakbs $U6I 1973. 3. 26. 66 TF 258) ; QW A 72 2%

21) A.G. Guest, Anson’s Law of Contract, 25th ed. Oxford, 1979, p. 33.

2) Ao aEe] WA d) A5 T dY2 S 22 HEERY i ¥
< 23 Jojy, A5, FAFY FoA TEERE AYsin Jdon, $Ho U AR
29 AR WL B, B, ®HEEo] BEERS AYstn Ut

23) 8= AArbY A 112 1%, 98 He 9= 13,

24) Restatement of the Law of Conflict of Laws(1971), §188(1); The rights and duties
of the parties with respect to an issue in contract are determined by the local law
of the state which, with respect to that issue, has the most significant relationship
to the transaction and the parties under the principles stated in §6.
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agn M F8F A JEA'E AAE do mder & 8o
229l 4R (business location), F4:X)(domicile), A FA| (residence), =4
(nationality), 4 @A (incorporation), A 2k#ld7](contracting), & ¥ ©]3PA
(negotiating and performance) 59 43¢ AIdE FA T Ut

EUS ##(2% 2rtgeh® 42 1 MM E, “GAAT BAH B 5
AFog FAMo FAHA Fe AE, ALY EAYL BGaAAFH HF =
A% FA(most closely connected) 743 Z7te] Hol dth"3n FAH
.

g #A%e AARAL YA A8 Ang 24 ¥u Weez
HaF FARYL ARE 2esd ABPL RET FAT ADPHE 9

Acle & 4 et

28 FReRE of A BT 4N HHUAE Yete vRe
of A7NHINE GOk ol ol TANYAL FAY A4QYE T o
¥ e ohie Belt FYLA Fepu e Aok

M. iz A4ee) #40E B2 3 BRI

ZAPRA 2AY A2 AEFA%G] 28T dol AL
S7b SE AR ANE QFIE AL T e B9 FEE
& 9e ot

25) The Restatement of The Law Conflict of Laws Second § 188(2)

26) FYTEAE EUIEINS] A FAd #AFT & ARz 1980¢d EC
Convention on the law Applicable to contractual obligations(Rome 1980)-& %33t
o 19919 49 1932 93, EY, TFA, dnjza, drd, o|gelol, SHBRA 7
A=Z7ro] ¥]Z=H At} ; Further P.M. North, “The EEC Convention on the law Appli-
cable to Contractual Obligation”, Journal of Business Law, 1980, 382; Aubrey L.
Diamond, “Harmonisation of Private International Law relating to Contractual Obli-
gations”, Hague Academy of International Law, Recueil des cours, vol. IV, 1986,
235.

27) To the extent that the law applicable to the contract has not been chosen
accordance with Article 3, the contract shall be governed by the law of the
country with which is is most closely connected---.

28) MFd, “iEARkEke 23 Y FRKE L] 274A] RMER", TQd Hel, , A
HIEAMYE 3R], 1994. 10, 115~116 .
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1 — R SRR (EEE BG7T ERE 45

A8 FAAL APLE F4E F e A AA, AE&FAHAA
ARz ALt EAYL FAATY FAH 2= FAAY FA7 A
€t A59 ot dFEY Frte A AXE P& Jomd Fatzt
b o Fuield EAEES AfTozH 2L HEE £ YT A0
ot a3, @d7HA Fosiol & Age FAIAEC] AYd Holg X
e AAY BALRANA A AAo|t Aol FoFEol dojuAY
Yo} g Ao2 H|oEE FEF B™Uo] glojor Frhe Holth30 Seeman
vs. Philadelphia Warehouse Co. AtZA30el| X % At HY L “BAIAES W
e fEAY FH L& EA, o] 1 F&o] B3 =g AS F&
7 k" n #A s o

A4, AR EAYA #F FUt QAT AT = FEAA
(the parties intended the contract)7} & 7% A-&3tx, GAIAY] Jwrt
2o] <= o= & 714 (hypothetical intent)3te] AA 3c}32)

R. vs. International Trustee for the Protection of Bondholders Act AF333)
AAM YL oS3 BAEA

‘At EAE EA #dte WL Gdste HEle 282 g
A Y=ol gtk 23L& FAAVE AL = PEoIT o] 9
T A B8 g g8 Aojn vt BAEH JAoE 2R 2
Ex&olm, o x7l WHAH g @eod 1 e Alge A FHHE

29) £ #—iE#( Uniform Commercial Code)Al 1-105 & (2) o= ZALA} =px]9] 93]
< HA oz F35n vk odwt £AYe] of" At A ME7hS FeAA M
{#(reasonable relationship)7} 9loJoF & A @l gt

30) Uniform Commercial Code 1- 105(1) Comment 1.

31) (1927) 274 U.S. 403.

32) P& O Navigation Co. vs. Shand(1865) 3 Moo. P.C.AN.S) 272:Graham A. Penn
Thomas W. Cashel, “Choice of Law Clauses under English and New York Law”,
Part 3 Journal of Business Law 234, 238, 1987 ; H.C. Gutteridge and M. Megrah,
The Law o Banker’s Commercial Credits, Europa Publication Ltd., 1984, p. 211:
Blom, “Choice of law methods in the private international law of contracts”, 16 can
Y.B. international law 230, pp. 2563~254.

33) (1937) A.C. 500: Matti Kurkela, Letters of Credit Under International Trade Law,
Oceana Publication Inc., 1985, pp. 390~392.
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99 A& B3 HYd g3te 38 Aol

(The legal prnciples which are to guide an English court on the question
of the proper law a contract are now well settled. It is the law which the
parties intended to apply. Their intention will be ascertained by the inten-
tion expressed in the contract, if any, which will be conclusive, if no
intention is expressed, the intention will be presumed by the court from the

terms of the contract and the relevant surrounding circumstances).

2. BEES AB7) SA weigs #ARA

ARl GO A A, BUAQ PARECIRE 5HE Adst 2E
Adel 2E 3] AAUE S P WE HIT A/t A3k Aol
Helel o778 oItk a8lm A 289 Adel H8stein B o
= £t 289 3434 £t 3Fe2ve 383t 957 g 9l
Askel AZA, Askel ol9A, BAA%s 71 Exstn KEWY WA
£ 8 HFY Rolnw

aE PAAZl 2RO BE T YA, WA HAST B
AdAolst Ae & YeBE Be 240 Doiy Aotk sl AYAR
A, AsrelaA, FehAG g DS BAYE A4 e 93l
SERCE

3. —f% Ziyikel FIEERA
3 dex mF AN A ditdhye 8 £8ste BFl

et =] 2o ERME [ ol A #F AGBA Al FE22 Y
Folx gtk AA, FAFEFH 59 F AYNZA BA Y& A= AZA

34) HC. Gutteridge and M. Megrah, op. cit.,, pp. 212~213.

35) Clive M. Schmitthoff(1990), op. cit., p. 209; Dicey and Morris, The Conflict of laws,
10th ed., Stevens Sons Limited, 1980, p. 720; Offshore International S.A. vs. Banco
Central S.A. and another, (1977)1 W.L.R. 399; Power Curber International Ltd. vs.
National Bank of Kuwait(1981) 1 W.L.R. 1283.
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ol 9Jste} BAEW 0 4 A G A, A% qA L AU AF EA
£ 28 wel o]BAY A & ALETH g Gl e A 73
e F 7 gE oAt Y& F denz o3t WHE FL AYS F
T AMZ g He J45 2 He A3 A

oiAlgte 2 1950 FHHRE vise] HEEL Ao EAYE Boe ¥
He E*—W}?ﬂ HAer, olF 71 F2% #A'(the most significant rela-
thHSth = A% TA B-B(the center of gravity)Ql®} Aleke] AF

g 23 0}‘4«] He HLE we bda ste o HHAoUT.B) 53
“]%—‘: A4 A BT AR Fel7t gl ASoe ddd e
o] BFo] B e, F2 A AAT LAY JEAA FAE E
e o] Ut

4. Fhek bol HERRERERE BRE RRAR 2 BRE
EH TN SE

o] 43 o] A gAAFRANN EAY L dtA P e} FAFe
A@F2 FEI &S BT £ Aok 2y A&7l dutA g gl
FAY A 4488 2dz &30 4A oo+ ALRA L wuA
AR gt BAbAE B AR B3A AGdFE An
Az A A et FABAAT d27] fgEo dEHA FAYY HEol &
7bateh. &, A &AL Gyt TPl £ w2y, TP
3 3} 77H%6B Fo2 TAEY Ot AaAZt BHHEE @d £
Hol 4%3d & A €vh waty FAEYG 88 A2 o3 AR

36) Restatement of The Law of Conflict of Law 1934, ss 311; Scudder vs. Union
National Bank, 91 US. 406 (1875).(d %2, AAA, p. 229. AAE)

37) Restatement of the law of conflict of law 1, ss 355; Louis - Dreyfus vs. Patterson
Steamship Co. 43 F. 2d. 824 (2d Cir. 1930)

38) Auten v. Auten, 308 N.Y 155(1955)

39) John F. Dolan, The Law of Letters of Credit Commercial and Standby Credits,
Warren, Gorham & Lamont, 1991, §4, 4~8;Orginally American courts resolved
such issues infavor of the law of the jurisdiction where the parties entered into the
contract---.

40) Rodney N. Purvis and Robert Darvas, The law and Practice of Commercial Letters
of Credit, Shipping Documents and Termination of Disputes in International Trade,
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ActdAd o8 EAP] HE4FAE 22T Tl e Aol

a3 FAR AR B FAATt Qe A4 AR Ak @
3 EA%el 2RHY Ue EA 9 AoRE GV e AAF el
o] AFARAY, oA, BHY AA T V1€ olEH A¥AES HaAE
FHoz Hehed s AESAA Ak

(1) A2k 2 X

Acksl AAAE 239 gz} AAD BAZ AV W HEE ¢ Ao
eo Ad@AE AL AY ¢ 5, & A% g4 EAN FE A
AArgol @ & & Aolth

748 EA7F A oot AGEelHt oj= AR F¥o] 93, A
4o Bl A&44e Aok fragw dddohd, At AZAY
of mel ZFEojof & Aojth

(2) AHl2te| o] &l x|

Acke] olg A= AL Aolre BAEA R & + UL Helrh AF
9 olPAZ HE 71FL FbH(the place of payment)s} EFtE R (place of
tender of document)2 +3FE & lth4) 53] AEAA %Y oo B |
z3 71X 8 T3 Y& A= Gutteridge & Megrah®]th, & £33 Hx
o =98 AAV fAENY, oY FALY AF AFAANAC B2
747 FolRta gk a#d EAe AF9 olPA 4 MFAAAY A7
NEH Ak FARA Y we gkl 4 S Aelth

kA ol yR7F BEsHA FoEHA @& AFole FAALA Y E 2
& 4% gty TRt 83 AL dddoz FirHo ok s R BeA
Atk AE o], AgAo] o= iolo]# (buenos aires)A EHH J=F
23gg 23 F2YAA FIANA FAE A$ dd-&go] dAsto]ol 3
AL Aol A AEAE EXstn, TP oA ALdr] Y3l AFE

F3she AY B @A e Folxacloldzolt wek AH o] FUxt

lo

Sydney - Melbourne Brisbane, 1975, p. 152.
41) H.C. Gutteridge and M. Megrah, op. cit,, p. 213.
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o] &3 wgo g AF e TS i AL a7stn vk, o)X
£ dde] @ Aotk qustd, dAdelA AF Ee wigde]l 2 oS3 A/
FaEH e AFe HFHoY Hoxx ofojg s 232 AYde] Y3, B
4ol FAe] BAZ 97 WRo|tta)

Jorma Pasanen® ‘YA€) 714 23 FAE AFY Aol didf A Fel
FEA o] FR Fx'ekm dv, A Fo] o] FojA 23] YEo] HFE A
£%9 EA¥c] ddn o9

(3) oA etnt 7t LHE AHE He H

o] A ‘ABAG 7HF BHE A Fol FAYER she ALE I
A e 2ustd donh old hd HEAA AAEAE
Schmitthoff #i%olth. 1& A4 AdBAe Z4zte] ¥x SHE Ade=
=9 ¥ "*":‘191 Z1Edels AE3E MY didstn AAAA BAE He
39 WEs FEE Aol svi4 23 FEl] AdBATL 7B
2He wAE 7;‘< of EAYME A&dtn . ALAAY A Ak 713
A4 BAE Ze AL Ly AFA 2 JAA, LAY, £
e, AeAe] Aol T AFA, MF AAA, AFE3, 44
%o 4 vAe WE T Fustd Aol & EAoln F=xdtn
9] T} 45)

42) Ibid., pp. 213~214.

43) -+ the most significant connection for the choice of law is the place where the
payment is effected against the tender of the documents. The law of the bank
making the payment is the law applicable to most letters of credit...; Matti Kurkela,
op. cit, p. 174.

44) --In English choice of law rules, Basic rules is to "ascertain the law with which the
credit has its closest and most real connection':; Clive M. Schitthoff(1990), op. cit.,
p. 420.

45) Lazar Sarna, Letters of Credit: the law and current practice, carswell, 1986, p. 210
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[ A3 GAnA%e 74 B

®

«— fﬂ%z&%&gqaﬂj

le ™~ lo

— [(Hex wweq |

V. R BHFE AR Bk SATRE s

Gl A FAAY & Aegge EAY HP A J12dIE nFAL
22 oyl AE43AY SEFEHET SAYE AGIAATY FPER
TRt AGAAADY, Aol BADE, 7 2{T BAS TAAYF T B
Aold BgEo] Rfge HHE T BATHEES BHtaA do A7
FAAZEY #AE © EYePH 2P, @ FAAG FHLH, O FY
2o e es) @ Gyt FALY Fo EFHA%LE F4H7] QT
EAY AAAA 7HF ole g AHYolE & ¢ U@

1. gl ee)at el Aztel #A

ure) 233 WP oQztel FAYLE FLF Fvbl AAEtn FHE] W
Bo AW @ g7t 1% A9 EAst SR && Aotk EPL
83} waogele EAANQ ARAAAREFANLE AEF AYFHA
o) FA w27 BEe) PP 2N EARMTES)C) € Aot
agls e a wejolzte] AduA oA dP2aL el AA %(con-
tract of agency)2 & ZFFE& Zo] dwbdQ Asgo|tha o] gt 3714 9

46) Rodney N. Purvis and Robert Darvas, op. cit, p. 152,
47) 7]ol¥& Gutteridge and Megrah(p. 57), Schmitthoff, Henry Harfield(p. 34), F.M.
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AN HEted S AEHNLL FRHEES =232 T

(1) Al dxIgHel H&

AGAZAY S AL 25 AL AAAE= ALY o)A/ Huzg 4
A EFAYL BP9 Aol EAYLE & Aotk o] & AAFE
HEHQ gzl e 2E# U ole Kodney N. Purvis® Robert Darvas @4
olt}t. 2= “A&% HP U HP23ke] AFL 12 Aol AFdE F7}
o] W& 93 AuE wer " F4FG8

A7 da ey wozle] A2 tE Fld s FUF dst
HEHm 2Pz ol EAYe] ke Aotk Jacobs Marcus & Co
vs Credit Lyonnais A0 A A FAZY ] FEst] FLF7tel Sle 3
A7 P23 7re] AAE Wejefo] AL LYo FoFt o]} AtA AR
ol & Aujdcin HAHAT

dA Al HPFASZHANE 228 & U} Gutteridge & Megrahe=
239 Y7 #AAE EAe AFAEAA Ho| ALHojor Idn FHsln
Aok @39 AL APEL BAAIL dALEAE 3ol FAXAIL H S gn|
He Aleke] o] ¢Z28 X9 WEo] AEE ZlolBE Py LX
Yol 44 4 1& Ao|t} Johannes ZahnE & o]} Alg-Autsiay
e ARAYALY AZS 9 Aoz NPy s W eso] AL
S WPFozH ojFoXBE AAAH E§FAe] AP H} 5

o] 3z} o] Wy} WA AFADAAYE ALY A4 =
AYL E9E ojZdo] glo] dPLPA Yol ALHe oz Ay &
Aot}

Ventris(48 2812 defojgilo 2Ry oAdle] Helz ¢5a Avu &L F£83in
o) f1Q1 & dielsle 89), Johannes Zahn(AlRAelAlke] E3A%) 5 22 A
gjoln ZA o]He] Y X8t

48) Kodney N. Purvis and Robert Darvas, op. it., p. 152.

49) A4, FAAAE, YEAL 1977, 23 9.

50) (1884) 12 All E. R. 151: QBD 589.

51) &= oAb A11= 1%

52) Zahn, Johannes C.D., Zahlung und Zahlungssicherung im Aussenhandel, Walter de
Gruyter & Co., 1976., a.a.0., s.20.



KiIRERARe BRkgeEs B a9 hEHE 477

@ Aetolgixigel g

geedst BRI Ao A WA AgL Fold AFE v 2
o] FS AFA% AR ANAZ A4 4 Aok PAA 239 AF
& wyelz o] wyedel AFE Woln, AT ANAL BALYe] o3
Aol ;¥ W) AFANAE AWt gl Awech

(3) iAokt oba YHsE BAHE s W HE

EAY AAANA F A% Y 4} AA'E Ad PES H&de
AL dviyoA nHztd doivt FRAHAF TF2YF BAANAN A
ARG BAE e Y2 290 99<& TP &AL THste 714
HEolZtn ZkFsof & Rolw opd o3 Aupis Aoz FoEn

oldS Hestd, TR Y APzt AgAA A HEYPEL T
gPePAP AuE Be Aoz g TF5E 284 =29 5 g4,

2. ZEES AT Bk

Agae wral2dy oo F7| 28 (intermediary bank)e]l 74UsHA Bt
Mol Mhste A5+ < (principa) 2249 /YA S A9 o
goz FostA =He A7t Ut et FRe T FAY AY
HAE Auiste HES F/M2389 Ao wet FEPEe] datd + 4
08 & FNedel Bx28olt EAelego| ko] uet 2 ALY Eo| Gt
2 g AUt

(1) AlkZ XY HE

FALY(EALYYE BHL FYAA d olFd J4FE AYA @
o5 o7 FA2AS FHMT P 2HI AHBAN YA dot. FAL
de AGBAZ AEHA Fomz AGAAAYY FITEL A S
Aoty a2yt FALA] AL 35, TR HE AFe 7ol o

53) H.C. Gutteridge and M. Megrah, op. cit, p. 213.
54) Ibid., pp. 214~215.
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@ Alckol APSEZ AP 9 Yol o3 Aufre Aol /FFT Aot

@) AltoldxiHe| H&

&Y At FdAd g Mg P97t F/123 A Alprincipals)
ol } urg) e ao] ARE Alagent) 229 715 S Fsttto] wet Ak o3
o] 2etAth F£YAd W FAHLP YL FNLYo] BUoz F& 7
< 2 94gA Zvke ol o8 AWME 23, TPl gaAdd A 2 &
olo] AAF Z7te] WEd <3 ZFH}H

ZAeo] A448AL F7Hconfirmed credit)¥ 72, £l dal £
doz A =, ol A$ FAMEMLP I9A F7He WEe A
g3t} o)zt wWdd A A FA|A|A|(the place of the tender of the docu-
ments)tt A FA (the place of payment)e WA L3 GYA A o|P=7] HE
o] AW AR ¥ Ao ¢S Aoz wodAth a3y Fyo] KEA
GRAISITICEA 9dE & AS, 2 AL RAEYLY)o] 2435t e
F/MMES A4gozy ZFEHS)

a9, Zzheso] A FL8(paying bank)¥d A$, FAA L FAR )L
o & A5D AL FYAI RYF o3 E AF EE AFk e
Zykel HEo WS Aoln, 2 ke B F/Ned9 AdAL Aolth®
T3 AAAQA AFLYyL Fa2E% FANERF AN FA LGt EP2
ol B Aoln, HaE%s L FAMEFAE dPLPolut TR 2P| E
& A& Aot

o] Aol Al T A uigl o], FAL3o] APy FAP(hAMN)E A

$E 2 w2y AP AEHR FHLYol AFLYo|A FAL

B A dPBast HE AFeAAe PEol A4¥che Aol vhatim
g ol

5) okxte]l W EWAZ APEhR Clive M. Schmitthoffe FA438n glov, 1 HA A
W gadye s A4S BAE e YO EE AAAYY] AL ugHEA @
' Aoz #wadr,

56) H.C. Gutteridge and M. Megrah, op. cit, p. 215;Rodney N. Purvis and Robert
Darvas, op. cit., p. 153; Matti Kurkela, op. it,, p. 167.

57) Matti Kurkela, op. cit,, p. 173.

58) H.C. Gutteridge and M. Megrah, op. cit, pp. 211~212.
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olg} o] Foztet FALHYRAE AFo] o] Fo|d 'Y YES H{ol
A 2t} Bhoja Trader At x PP L “AFo] FFoA o] F
Aol A FZA 9 & (Injunction) S 3| &3tejok A, zEj2dA
A Rolg AFFAYEE 843A ohJadct. F P A7
2 Fo] o] %o} A Z(lex solutionis)?] ol Bvh."x AUt ¢
2 A 289 e 239 GAA Y 3t FEHAN

F& AFAY 93td AujE o g Aog0

() ealiAlotnt 71 U™ BAE = Yol HE

Zozte} ZALHHEANLNAE M DHE AAE Ze JEC] F
29 4 Ucks) ¥Rl AGBANA FF 2HE AAE e HL FALY
Q) Aoz Hol & Ho|r}6d B3] Schmitthoff Z5E /&80 T4 LYY
A Boledyx] FEA F3 oA 9 AAgle] FAHAFR N BHE
BA NN 2 AFS Fot FAYLE AL} o

olo} & Alale Offshore International S.A. vs. Banco Central S.A and
Anothero| k63 B AlAM HaB% AgFo] AU o3 WP 1,
shunle] 24< 742 Oil Gig Com 3Ahs 8lAbx F 28 (Texas Houston)el
A 99e st QA AgAo] FELPE TH FAHIALU #AL HA
ookt £dAE G2HLd PP AU £4& Ao, 2£F
¢l 2| (preliminary question)® F At} $8) 23 zte] 28 HE(LH LY
Ao Wz FEH(EALHAY W)F qxd o3 AuE=Y A A-
ckner BAVE “A#7t g 9gstn AABAE 2 HL Yo% #

59) (1981) 2 Lloyd’s Report 256.

60) Clive M. Schmitthoff, Conflict of Law issues relating to Letters of Credit: An

English Perspective, in Current Problems of International Trade Fiancing, Singa-

pore National Printers Ltd., 1983, pp. 155~156.

ol ikl |iye) ZH HEEY BRY ERWENS =i XEES

BAEQeRN AERAY ARk e ©] S ohRA BAJ VUHA @

7] WBe| Sa%S MERFBTLS HEBE HMe EFKa @x QoL s

o A F Mg M2 g =Y ARV ARED. AR SRR A3 49

o WA B AL #wLeyge) AFo)AAs FYA 2 Rolvlnz Ay LA

o] B RAo}th(HC. Gutteridge and M. Megrah, op. cit,, p. 212.)

62) Clive M. Schmitthoff(1990), op. cit., p. 420.

63) (1977) 1 W.LR. 399, 402 ; Clive M. Schmitthoff(1990), op. cit., p. 420; H.C. Gutteridge
and M. Megrah, op. cit, p. 213.

-

61
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AsHie.

NS ETHA, FUAst AP WANN FARE FALPo| &
dey A% ALl AR o3 Aujg wor, FrhLo] FAL
9 Agele APl Bedoz Q¥L FPstnz BA(TPLH)
ARGl whetol Wtk & 4 Uk sy SALRT YA EAY
o gAede) dYAPoln, =Y 7% DAY AT A LYol 4 £ Yoz
e A Jehn Yol W7t EE T 1) F2aok & Ho|ched

A2y 2AAWE AEaol FohT FAGE ol FE, £YAt $A L
2oe wesAcs] fRd ok2d A%BAN Qe Rolg. TE Lo
54T e ou@ Ao glow ALFEIFY A 72N Fote BEY
A4 Ade A oA A$E FA PAAE 2ol Y AgsE Aol
B Rolt. FAedo] AFLdY ASE AFo| o F Fo] o]y o]
A 74 4e BAS 2onz AFeqAdd oa ANE AR Aol

3. ZEES BATRITHS Bk

3 3478 & A% AW A4L %A ¥
AN o] EAE BAGE WHE TGS 372 TR 4 9& Aot

(1) AA*MBXH2 HZ

AgAe wo A ez Ropn sro) gt wYHN FU%
£ Agdad ol2d BAE A S ol YA Baolth waA 59
A 2474 TaA%G TR} 8 5 92 W2 BT FYRE A
24799 ARAL A BAE 24 Ferh Ve FYARA AuA
AUAC, Qo] ool X R AS, L ol UF SR
FAE 27 2 Aolth 28U AFHoE YA} A4R2AA BE o)
Ae 2497 getn duss ede daKoz ofrd £ 9
A 7] W Rede FURE YU o] LA 3T At

64) A7)ole =Y YH8ate}l Schmitthoff 47t Yoo (YE2, AAA, 226¥ ; Clive M.
Schmitthoff, op. cit., p. 420), 4%t8 A&+ Gutteridge and Megrah, Jorma Pasanen,
Purvis & Darvas $-°] slth



RERMRe) BigkReEd BAY 48 HBEHE 481

gt Aoz AN Ashsh AuAolhs gty wPeqst solxte] B
A o8 BRAgTe] EAAY BE o4Fd AtWAs} EAeA o,
oF wgegd ud Foxe Ddd AWl AYGD & & oS

wygede AEHS BYT AARE £A7d dalA AFetan su
S @ AR B BAYHAY A8 TP AL Hokhgioln ARy
& oA i@ AFYFoR S0 Fahe Ao Holo} & ojg A

$37%9 9L AgRERo R ArlEe BPLgol 2AstE 27t
HES FAUCE 2A8E o] FAARS HelA oAl FASE Re2
AZEG gy FAede] A8Fe BFo s e A Fo] ko]
149 % 28 25} 8% 2de 244y & g3ede 2y 2
AR SJstelor s, TA0] SR tg Aol E LYol h Aol
£ 22 @tz dMsidor & Roltsn

(2) #\EITHES M2

A48 AN e Tyl FAANA AFE A3 A EAE B3Ptz AF
2 ol stz Ao] 14 o Fojn 7% %"—’SZ‘P‘ Adgoleln & & gl u
2t FAte AFaA A PP AAA (lex loci situs)7F A F] o] 3
Z|&8o] 7] wfiLel o|Fo] FAYo|l Bk HE s} throlti ) ¥ nj3
o] HY Ak TAZA (center of gravity)o] 202 Musl=d o] AL
o FAFAL 9A 239 2AA tked FEE A0 289 &
AR M FA27F HFE AA S 82 A7 AFE AAlsta A4%3S
AH, AFste Fol 239 2AAE Aot ol Ae YIE FUYY
A 27

65) R. Eberth and E.P Ellinger, “Assignment and Presentation of Documents in Com-
mercial Credit Transaction”, Arizona Law Review, vol. 24, 1982, p. 290.

66) Arthur Fama, “Letters of Credit: The Role of Issue Discretion in Determining
Document Compliance”, Fordham Law Review, vol. 53., 1985, p. 1534.

67) BET, WMBERRS, M, 1962, 658 .

68) Matti Kurkela, Letters of Credit Under International Trade Law, Oceana Publication
Inc., 1985, p. 162.

69) ﬁi}?’i&ﬁ BHRE, 1198 ; BAH L2 A43e EAUE NP BERLES Qs A 2

A L2Erole FAANY 38z “AlgAe AP WPy dgda

ZV]%“]D} I FAstn Yot

70) Interworld Industries Inc. v. Girard Trust Bank(1975)
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g9 A4z EE yAge] vk, A847 2Py LAAYe] 9
Ao thate] AEFA T ALt 1 2AZ ELATAYLBCGH = L3
2o 2AAE o|PFLE HIITHTA o] s o] £AA G FY 2P & 9
ojgoly dSgo] FEE ASE 22 e 222 AdHY, AgojgAd
Heste A 2o

(3) s otnt 7t% LHE BAHE U= Y HE

Fatel AFBANN 7 LHF BAE e AL AFo] oPFHE Rl
g ZAolng EAYY F4L Eyed 2429 Yol d Aot} WM £
Aot w3 agzte] AF@ANN ALt P FYPLP LAY ] 2
Aot}

4. BATHATI MPARATRIS Bk

AgA gAY ALY AL 449 ARA Atez 24 g

CFoAel d@ eRd, %A ST BASGE 9 23 AR AT
WAt 2AGA gome SR gyeRTe /LAY AgHR ohy
F}73)

(1) At ZExHe] HE

FAe BAUNALGE AR Age] Fosith AGAZE o= 3o |
A g st $3E Yerte BAdke o] Beait 53 ¢Ae dAe
T2 AHBAE AAs] W 2 ENol 44 42 Reltt. Schmit-
thoff 4= 287 #A &4 H&L v odx =429 A ¥4
dta gl A 2AM ae 94X A I 243 HFAA dE o
A AgtE FAY P22 FASL 3o

a8y FAege] BALPoEZN 7|5 ¥ B ede FALYT LYPL

71) 932, AAAM, p. 212
72) BGH JZ 1959, 361; 4%, AAA, p. 223,
73) &2, AAA, p. 227.
74) Clive M. Schmitthoff(1990), op. cit., p. 420.
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P} AW HEL AFEAY JAEAE FAT Ho| vtz A% P4

A2 FEvte #qH7t Jlen2 B 2e LA Yo] HEHojoF & Ao

76 sy, PP L ojx 2yo] Wil ¥ AAA ¢ F o 5 ¢

P2go] ESHUANA ANG AFFEEMY AFAASF AP P&

ol 20| Fd AUYAE I 18R TAZA & & Yot olg Zo] &

2ol & F Qe FMLYY 2AAE BE3e WL 2 A EF A&
T AL &Py Atd FAste w7t R & Rolvh7

@ Aetoldx|Heo g

d st FALH AN A7 olBA € Aol 4AHLE oY
¥ XeE Hed o] ZF AF, AF7L o] Fo I Fo] @ RAeE AZdEH.
A Sl AF R AF2PY B Fole o 289 LA} oA
7t HB2 T2 AR o AWME BA & Aoy, T3] Y
FALYL A fole Py HE FEdloiol & Aoz Addn.

@) et Jhe UHE BAE

Fledo] Gedy Aok daes
Aol 74 dHen AAAY BAE 2
o] 243 ot

e FHetd, BALAT FALWe] BALYY A FPede &
ARGl olal AME 21, FPeA FALAe] A%, gLl D AS
£ 3 olgAME AL Aol 494 Bk BT BANNE ‘9447
o) Aol Be UIATITE WEAAA 8P AFGtd] o
stof wgete Rolm, 2 HEAAY AW} AHS Batale FAbE A9
zo met GAATE ARR EAM B, FAAA FAHe2Y B

_

AFgs o] Aofe o]

WA
< Zo|BEM olEF BHUd= W

Y,

75 kb AUH) 1997. 5. 9. BE 95¢) 34385.

76) B BALYY B FARE Gy A AH A3 RAolv, A Fo] o]FojA
Fo Ay egrafzgo] £AYe] B Aol o] A&E Jorma pasanen® ZTHMatti
Kurkela, op. cit., pp. 173~174.

77) 733, AAAM 229,

78) Clive M. Schmitthoff(1990), op. cit, p. 218.

79) 7ZA, AAA, 218,
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2 FAME AR oG Afole 2 29 GAE AL PAAY
oaht, A4 ugedye] dP2Pe 2AA g B PEST HEte X
EAste A4l P11z oA FPedo] AFEE JAEAE FTAD
2, & gy ey LA GM AlPHE Po| PP Lz AFEt 0T #
Alste] 471 2@ L@ ARl

5. A} BITHBARS Bk

Zozte} g oEele] BAE ALAAYRA L I Bie 9AA %F(under-
lying contract)@Alo| 22 ALAAHNES n2id YT glo] AL A
Hol A 44 Ao} s

V. RifEARS) Rk @A LS MR
1 E%% BBRA A

gl A oo mAF uie} o] FAA AXLHL AP BHAHo
AdEn e 7hed, 4ERY AR 2 AY AFAME ALH
gt 2R FAlaR A LH o] A= YaME s AgA FAALe
BAH e FAH AR Fer d8sio

(1) 2ZHE ol AbEET el B

2AYW ARl Bstod AT FAAL AFo] glont FARAY At
gal BAH 2AY APl Aokn AAHE A%, 2 BA EAW Al
wpetol @rhed YA ST A & A At 9EE EAH AA @
t ASHdE RE AP FUHoE nese] YA SAF o AHimplicit
intention)& $7stalok Bk 2% BWRM BES 97U doiME AY

ro

80) tid g 1997. 57 A1 95t}34385%72 Iz
81) Lazar Sarna, op. cit., p. 214.
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9] %Y (form of contract), W&, B3R, A%e FAAL, At EHE EFF
7vel s = P54 F (arbitration agreement) 5 ZE9 F3H, AFH A}
2L FHHoE astodol s, FAAY BHAAJ] EAY AAo] v
utE gAY oA BEitn & AL ofyze Aot 8

a9, FARIY HAA - BAJH A o] gl A5 AR grE 33
s EAYE 23T + Uer? old daixde Fuidd dASEAN dA A
o2 A e Zoivh ST FHHE Fuke 44 AR AL 2
d59 e AFdE, TE AR Fovt v 250 R es
g1 #dHE F71 Wl EFAYCE A1 A EAE 3HAS Bt
3 Utk ELME AR EAW AR Bt HAA - FAH
b gl Afd SAHOE ANE s o]F JEoE AR FES
233t M AAG FAYE SAstol o Ayt A, BEldeR
da A= 3 glon®d BEL EEEY B (hypothetische parteiwillen)l
9% EA4Y AL sJ3n Uk
o4& FHd EY, dAZ Fvdelyd dEPANM EAY HAFLS AA,
AAEe] WALA geolo o A9 ALn R, BAIH dALEA YE B
FARE FAA 2 ARE A (FF) AR, &9 We] oA R
< AFd Adec & FALGH /M 2HT A & MPETRn B
g & Sl
a8d A€, Bk sHEA FAAY At od EAY ZA o] sbsdit
2 B0, MY A 92 BA ‘AR A7} BREA olUR Hele
FAA Yol o3t ele #ETAE 422 F doke Hold. o] 2L AY
o] A YEozRE AR gAE AEFH SR FH A PHAY o]
o EPUEY LS AFY A7 dvtn & & UeH B FA H 4
JolX 433 EnjagA 2 4 gled 439 # v 2832 E & &4
 BAAY HAH gARTY Ay LAY FAE e YAAY F732

g
Q
o
7

g

82) hRNTEA, BE ¥, A%, 1985, 280~281 1 ; 4H4E, AiBR-L, 10 .

83) Martiny, Munchener Kommeentar Bd VI, Vorb. Art 12 EGBGB Rdnr 34(71 &4, 2 A
EE, p 10 AAL). )

84} YA olv] e#Et YW Halol Bolth(RGZ 120,70, 72; BGHZ 44, 183, 186;
BGHZ 61, 221, 223 ; #kil4R, A&, 359).

85) &¥EiE, F#Es, 10~11 9 ARE K, “Eiisgihe Bgktnd", "HeFR,, B
104 2-3%, 162.
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of Mg 7ol THY B o 3 FEE F U0t

() SARE Rxle] X8 HEE

GAAE AR o F FAY A FAZAYANN SF T FARHA o
& & go] AFHTLS AGAFLE o] HAFHA BFAALY AFEE A
o g AgLA T BT Ak Uit Adstn APl Ja A
g1 g Aol agm FAA AAt A48 e BeAAGH F5E
g BA7L ook ste 29 FHAFE] ALEGS oAy FAAI} A
B AEHH FAYo| BalASGH AAH o2 ol Fxo] AP o] lojok
st BAloltt u]2 UCCAE “FAlAte] o Aed e Age] Adolt
olgjo] FoR¥o] FHNAY P& 29 Holojop Grt"n HAH 1, T3
Atz #Ho| glojob FE 3 walm Yo gifige] Fuigde o
Ao W &I 71F] 9o B/t AZE R de 4Fold.

78 Vita Food Product Inc. vs. Unus Shipping Co. A0 FFAL
AEo] Ak EAYE HAH R AFIHTHE HId AdE Ho| Af
A AR #EAgol gldn xEE 259 AR S EF Fvtn o
42 Z4utE Bdo] Usith

74 2R BEd W dsle E gE dAdsHe A7 do 7HE, A
2ol 714 YA Ho|l 1, Z&FH (mandatory provisions)S ¥ 33tn
dot. FAAE Age FAYMCEA B3R W& A9dda sH e o] A
< B39 Yoy 7e A 33L AFYHY AP S AP &+ Y&
REe He o] EAld U slAdY S AANSSF flov, v5yde] fdd
oo AxpHoz g AR BAY Yo FABFES TARA A PAg
& FEE v} 2Z3gE o] BAE 24T F de ATAY B3Pt 2%
Z9|(theory of dualism)®$} £, 2F 2 5o ARFode o §A8 F 8le

86) o8, AAEE, 173 9.

87) Clive M. Schmitthoff(1988), “The Limits of Party Autonomy”, Clive M. Schmitthoff,’s
Select Essays on International Trade Law, p. 595.

88) Ibid, p. 591.

89) UCC 1-105(1).

90) (1939) A.C. 277.

91) The Restatement of The Law Conflict of Laws Second §187 (2).

92) 2&Fo e AN FEFYe ARFAE FAE e 4FE v E
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EA A AAsA H FAHF T Rolh. N

2. LiykekEERe] WHME

AR QAbh £ EA obUd A F FAAWE A 8oF Frhe At
At 28d A gr1Ee] Ha e FAAEE H &80 AdiMe PAA
& 7idol daste, YA 2P LH] ot FAAE A% 73, Wl
4, 43, 548 § ZE FAAHI AF S st GARAS At 7H3 A
gtk s 2E PAAE AFI0n st glous) PR A4
e A3 Hest gFaA A= gle 43 A6, AR EEAL &
A AR RA g dA% & F 3k

$evetet d&o P A JAEAE BAT Fo2 BN F
ool A Aok gyo] gAE o2 Eu itk 2Y AGFAHRE =
Apgde deEd R F4she AL 44 gon, 483N €4 =9
g Art 2 4 5l7] g e 830 T/, AFFH, AR T 3
giete] 2xstafor & Atgolth.

AGZAY AN AFANZAEE A4E Wiz 53 Zo] EA7L opld
F it

AA, A&7 AGANAA & A TP 23] BA NN A F
go] 7hgdhd e BAABA F, £ By, dP Y FIj23Y
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ABSTRACT

A Comparative Study on The Applicability of Governing Law
under Documentary Credits

Kim, Jong Chill

This study is to analyse the applicability of governing law in multi-party
contractual relationship of letter of credit. And this study is also to suggest
the limits of the possibility of applicable law in multi-party contract.

The contract of letter of credit constitutes complex relationship, ie,
applicant -beneficiary, applicant-issuing bank, issuing bank-intermediary
bank ect. The law applicable to letter of credit should not use a singular
governing law in all credit transaction as sales contract.

To solve these problems, the author analysed the law applicable to the
credit under multi-party contractual relationship as follow : (1) the principle
of party autonomy (2) In the absence of express agreement with regard to
the law applicable to the contract, lex loci contractus, lex loci solutionis, the
law intended by the parties, the law with which contract is most closely
connected.

Accordingly, when attempting to ascertain the law governing the credit, it
should be borne in mind that the credit involves several contractual
relationships. I would like to conclude as follows :

1. The contract between the applicant and the Issuing bank is to be
governed by the law of the country where the contract is made, and in
which the bank carries on business and has issued the credit.

2. When it comes to the beneficiary-Intermediary bank relationship the
following rule is given : The liability of an intermediary bank to the seller is
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governed by the law the country where the intermediary bank is operating
if it is acting as principal. If, however, it is acting as agent(advising bank),
it will be the law of the country where his principal is situate.

3. T i1e contract between the beneficiary and the Issuing bank is governed
by the law of the country where the payment is to be performed.

4. The contract between the Issuing bank and Intermediary bank is
governed by 1) the law of the issuing bank is applicable if the intermediary
bank only advises the credit, 2) the law of the issuing bank is applicable
but if the intermediary bank makes payment, accepts or negotiates drafts
against the tender of the documents, ie., act as the bank dffecting the
payment., 3) the law of the confirming bank is applicable if the irrevocable
letter of credit is confirmed by the intermediary bank

Key Words : Applicable(Governing, Proper) Law, Documentary Credits,
Choice of Law, Multi-party Contractual Relationship




