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1) AM. Garro, “The Contribution of the UNIDROIT Principles to the Advancement of
International Commercial Arbitration”, 3Tul. J. INT'L & COMP. L. 93(1995)
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3) J. Heller, "Gap Filling by Analogy, Art. 7 of the UN. Sales Convention on its
Historical Context”, Mélanges Hjerner 219, (1990).

4) UNITRAL 93 ZSHDraft Principles) #1.12)ZAMNE ‘FAH AFol@ A= & 7}
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5) JH. Merryman, The Cvil Law Tradition' An Introduction to the Lagel System of
Western Europe and Latin America, 2nd ed., 1985, pp. 90-100.

6) UNIDROIT 943 A%, Comment 2.

7) CISG A2x (a)d; UCC §1-102(2) (a) 2 UCC §2-102.
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1. aixol BiRE 49
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8) UNIDROIT 3 Al14=

9) UNCITRAL Model Law A1Z (DG ZFol A" AAl#Ale] &l #side g2
Zo] 718t At} “Relations of a commercial nature include, but are not limited to -+
-« any trade transaction for the supply of exchange of goods or services; distribution
agreement; commercial representation or agency, factoring; leasing:; construction of
work; consulting; engineering; licensing; investment; financing; banking; insurance;
exploitation agreement or concession; joint venture and other forms of industrial or
business cooperation; carriage of goods or passengers by air, sea, rail, or road”.
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stz Utk (CM. Gertz, "The Selection of Choice of Law Provision in International

Comercial Arbitration: A Case for Contractual Depecage”, 12 NW. J. Int'l L. & Bus.
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163, 178-180(1991)

12) F.J. Higgins, et al, "Pitfalls in International Commercial Arbitration”, 35 BUS. LAW,
1035, 1041(1980)

13) UNCITRAL Model Law Art. 34(2)(a)(i); New York Convention Art. V(1)(a);
American Arbitration Association International Arbitration Rules, Art. 29; djgwl=f
FAY A2z

14) UNIDROIT €3 #)1.6(2)Z

15) M.J. Mustill & S.C. Boyd, The Law and Practice of Commercial Arbitration in
England, 2nd ed., 1991, pp. 80-82.
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16) O. Lando, "Assessing the Role of the UNIDROIT Principles in the Harmonization of
Arbitration Law”, 3 Tul. J. INT'L & COMP. L. 129, 137(1994)
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17) AM. Garro, Al=&, p. 114.
18) UNIDROIT €3 & Comments.
19) O. Lando, "European Contract Law”, 31 AM. J. COMP. L. 635, 654(1983)
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@) ELE EH@ENE(nstrument0)2e| siA == BES

e Al oFe]  BARRZE AAES] A AHEEHE EREAGEGS HAS
INCOTERMS(1990)°] m2712 F4RE 3¢ EFY A= AF od 52
INCOTERMS®l| mr2x|gk, ZFALRIZES] H#EFIEHE 5 INCOTERMSZA] 32 ==
e TAE T 4Fd g8 F Utk B F AL £ F77 CISGY
Ak A5 #FEE ol CISG7E H&5 AR CISGAA A& Ake] H
BAERERED (Al42 (@@ MulEAZY T dstals 5 930 3H&d & Urh
T 93] o]y FAF oY FH BHFH 7T JEE FAYANEY 4#
4 e HEE 7t @ FARATAAM FALES TUE HEEAY
A dAstE T e FHEstEs F9d9 #A9 7Hede Y F 02
FAlOl T 9A5E FAIAAL BR3¢ FHAEE ATE AR ogdn.
et 2R AGZAAT o= @ GARA "3 dsstn Faek] A

20) 'instruments’'& £olE ‘HAZFRT A ¥EF YuiE Ad Roeq FAPEDAG
RAE3] SoA AR “INCOTERMS, UCP, FIDIC Conditions of Contract, UNIDO
Model Form” <& X33tk (MJ. Bonell, "Unification of Law by Non-Legislative
Means: The UNIDROIT Draft Principles for International Commercial Contracts”, 40
AM. J. COMP. L. 623(1992)

21) CISG Al4F (a)d: “-- £3] o] Yol Exe HAH HAH UE AE AYsn
o] ke thg3 22 Aol BAFA oyt (a) Al EE 2 owd o
o w g #3Po] FEA" A Ade FEAC IS FT HEF, T, | R 9
B e EAE Uiyl uel AAEHILE. Hartnel, "Rousing the Sleeping Dogs:
The Validity Exception to the Convention on Contracts for International Sale of
Goods”, 18 Yale J. INT'L. L. 11, 14-15 (1993)

22) CISGY] &id3} Lo EAZ A& o “aR9 ZFAF HAF FE&4e 4949 A
ada FAFG Ao £ 5& BYIESE FASL ATh(A6R)
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AR HE A F YEE 7] ot
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d7u § 4598 99 9o FHHJL ol ke ddojgo] A AAF
of 97l WEA Ackgels) FAN BEL AFAD Uk olRe A ZAlA
FUYT QB4 A AHEET UX e HENES RS Jog oz
JlWEch 2 d% FA @ofold FHY PEEo7t FUH] 1 BUXZ A%
A8 Sgol @ Rolch

2. B3Ol BARE0f UK U2 EF

% 420 AZo] BAE A FolE 5 Ao TARAFA) 487 5 3
ol E B FAPAALE BYSHAL A4 B AH9 ARG o] A
s WsAllA F88 Aol B F Uk o) A= F AHY AR

BAE A9 SelE 5 Ao TARAAN] 487 5 At A4S PE B

(1) BFD rOoll 2Fh ZHEA

ek FAAE] § LHAL FAYPLE dto BAFojof & H Sl HE F

ol Bl A Fuge & FAAE old F&ET. AT FALEC] 2

v}

23) BHAIZ] A -] 1ol BE F 93Fo] zheE A 2L WA 4 &
QA (A2112), ‘A2 ad'(F222%), ‘HF AFEFY A (AS5E), ‘Fod 23 3
A (A6.1.8%), ‘Bold FARAIY] 2% ARG (A7.14F), ‘Sl dFFEd g o)zl
(A74.10%) Solt}.

24) M.J. Bonell, ZAl=&, p. 626.
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A GAA A FARE S 7 A 28 FolaA £ F97 A
3 FAAEC] M2 =49 A7t Jtn AAEEs A @8t ol A
AAA ] ARSA ¥ EHEAAA A7)k A= AT

Iy g £40] TSt FA RHA £AEE dAstoF st @
F FA BT FAF Gl TH ol AF AHWEE FAA YAE &
o o] 3% FALEL AGANEA ] BERLERAA ne} o]& 2AY T 3§
i, AREY #de w2t AT FE Ao FA BE FALEL ANEe
HEsiga geHE BERERIC &8 £5 = A8 EA¥E A48 5

L AFHeEE TAEAC] AAF F7e W Addste WyE AT
oJRAL FTAPAHE vt HAF o] WHAS WHol] HEHojop Fh= o] 2

—t
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ArF o2 FaRate Aol #ate) Ao BEBEMERMS EAE B3t
of BARARE BAIY FHo] Q1S W ol A= TAH JEs FAL UG F,
&4 A

#d Aot =Ao] Hu gl EAS 7Y AEE BAE = 7 2F
e etk 2¥AT B2 A$ o= IrPt Mg 19 @A JdeAd B

25) D. Rivkin, "Enforceability of Arbitral Award Based on Lex Mercatoria”, 9 ARB. INT'L.
67, 71-72(1993)

26) HP. de Vries, "International Commercial Arbitration: A Contractual Substitute for
National Courts”, 57 TUL. L. Rev. 42, 74-75(1982)

27) C. Croff, "The Applicable Law in an International Commercial Arbitration: Is it Still a
Conflict of Laws Problems?”, 16 INT'L LAW. 613, 626-627(1982)
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& 71ES BESA gk
A Aol Bt FARJEC] AMEEE 3 EH—'] WREe stue FAYE
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AW g o] FAIELS HL BALY] A 59 g2t} X
g o g HAA Y EEHERNE d2AT SAJEL 2439 #d 31-‘& =7}
o] B @?Aﬂ%ﬁﬁﬂi TAAoE EE HEEE 4 5
7HE e BERAESRAE A9 a5 Jono £ 7 Zl“”i’_ @A

Ae 7MY FAAETEHE A8 2 U2 FAHA HAY W& Hlusty
NS A" FE Jk3D

oz g AztEo] FE g FE1 BFAs] v doeze FAUE &
=7kl BEALERA &t ¥ EAdd M @™ol ot AGEHE
SHoY FATEHE EAYLE A F JEE FEHIL e FAIR
ol2|gt FAo] w2t T YHo] EAYe] Al e8I 2 1A o]F7} v

AR, T AL FALF FLHE A8 A7) wWE FALECl A
i ol /YR Ad9¥ gl

B4, T 932 o9 s 2o 3AGAEE ALdd distde 9EE g
£ AT + Uk

A, 2R FATIAAE FANA § 439 H L& AAHJHGD

vpxjgto g ZbE A A BAIEE UE FAZF] T 44X FLL 9%
oAE AFet

>

28) Geneva Convention Art. VI(1); UNCITRAL Model Law Art. 28.2; ICC Arbitration Rules
Art. 13(3)

29) Y. Derains, "L’application cumulative par l'arbitre des systems de conflit de lois
interesses au litige”[The Cumulative Application by the Arbitrator of Conflict of Law
System Relative to Litigation], 2 REVUE DE L’ARBITRAGE 105(1972)

30) V. Danilowicz, "The Choice of Applicable Law in International Arbitration”, 9
HASTINGS INT'L. & COMP. L. REV. 258(1986)

31) AT. von Mehren, "Special Substantive Rules for Multistate Problems: Their Role and
Significance in Contemporary Choice of Law Methodlogy”, 83 HARV. L. Rev. 347(1974)

32) C. Croff, AA=%, pp. 632-633.

33) R. Hyland, "On Setting Forth the Law of Contract: A Forward’, 40 AM. J. COMP. L.
117-118(1992)
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Q) EfA 3 2YAl

AR e gAY, BRSO meh AR EAMe] A7 € Aokl

#sto] HEE AAYAL ATT 5 Y W FAAL oY WEH FHL o)
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T 939 BEH V159 T84S FALAMNA B diFREe] FAF gl
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EE A Jn F AF o] v ol g At Ae AR FE 5 A
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agAT FAYH] B4 F7e] Ul Af-ddle ARl dEh. F F 93
9] BHEFHA 75L& dEEAdAE 1YY 715 FA, UCC X<
Common Law\ #7F&S] 7153 FASIGL & 4 k6 & dFo] iy
o] #AAE HEl et uket Zo] “HE st FHEYFE FASA X
u}”(when it proves impossible to establish the relevant rule of the applicable
law) & €3o] H&d F Ytk V|4 HErted IHETE FAskA £
7359 e HAAT #H A A HEEo] U FFE 74 ot
Ak Azke] H9= HZ YeEhddlz 5 930 HEd F o) Fx9 F
SollE dFEy 17t 7, BF £ g gutde] & o83t oy E

E
HE e vea ok
@) =UHol ESESICi EHEA

Wi =71 AFEL: SHEAS sZdsy] Aste] AR Aol A

34) UNIDROIT 9% #¥&: “They may be used to interpret or supplement international
uniform law instrument”

35) CISG A7z ()&

36) UCC. §1-102 (2)(a)(1994)
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BAHEA o] Hgdrldle FAES Fert g of" 37k Fulge &
9 ol Irte] AAL WwFE F U] Wi IAANY A FIAR A
FH30 B F gle 23E st gl

A Aleke] EAE IV BAA Y BRG] 852 S-S HiE
Hog HESEE silovt FAHG7L offsiAY EF 2Rl Fa A F
A 7IdE WHFsA RE | FAAol 2@ Hte] H &S Fata F YF
S A8 7 dertd #sto AV AV £ Ao § ¥ e TuEe] A
fo] EZRagn st FAQQoR sldF olE wiAlsE AL Ldm YA
2ot & 930 AHLHI] HAE AN AdES] A%E T Ao
AR date T1&E e FAAE Wk FF Uy o] E7Hs3d
of gt}

At Ao A FAAAA 5 F7He -G AEHEE FHEHYHE o
of watok k3D AT o] F¢ FAAde FAULL AAE FuPHeA #H
H ERS AHES AU F SRS sAA RS 228 fAsez A &
BT WY HE&E AT & YR F AHL o] B¢ #M 7zt H
= FAANEF] B2 48 EFstn U] dEA F 4o BEHez A
£80a ¥ 4 gloh

V. &

UNIDROIT 9%¢] A& BEHHES #Rd 298 oulg 2eo 7&e
CISG ™ E34H 715 & # ojiel FAMNFAIE 2 7|98
oz g 5 942 Aok 4Y, o8 R BN BF 232 Fu 9

37) UNIDROIT ©|AtslE & 93 Aid “§ 938 L7153 54 FWEs gAYy
#d AT E H$Asle Aol BAESAY EFESE AVY EAld MEAHE ATY F
Ach’E &4 T3 AL Aoy A9EA YUTHUNIDROIT Summary
Records of the Meeting held in Rome from 29 June to 3 July, 1992).

38) AF. Lowenfeld, "Lex Mercatoria: An Arbitrator’'s View”, 6 ARB. INT'L. 133, 147
(1990)
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dotel wel AL 448 guiE 5 vk

T3 F AFL FAY AE AR HAE B Yok HEE AAIF Atk
&, FAQA A Ad, ¥gFYR FH O BHo] &7E uwl, AFFALAZE
TAEE AR E%s W 2 P FHo] WAHAY EFET w3
£8 F Stk o3 B 5F 37t Fuly Bu §F 94Fo] AEG olfE
3o THAT FAH FYAHE AU 7] dEolch

E3] TAAN 5 gF FHLo] FUiE 5 U LT AR AfelA
He —HEANE HEr|2 g Ffolth F 439 gL 2¥Eo] HE
Hel —RRRANS wdsi 7] WEeith. T 9L WEEke] 2/ U=
S84, 3484 € dEAL 23 owX miEBEY EAEA M43 £
Aol A glonz 1 Hgol A AA Fgd + Ak

19583 &P o] BALKA FAEAE FAAY Ul &2 2
SAE HABIEZ AAFAY FAgl =& & A Zo] T 4I= FAAY
g BT FUHA sPATIEE BT EAE sMsed 2 79E &
Ao g Azt
FAZME 5 9] FAAGEY HABPIoE AFHo T AYHEY
Restatement$} vBlaE 1 oyt dozE WAAZ R HLHE HEBELE

39) ‘AHBEMFHEAES &R L HITl #F UN ¥ (The United Nations Conventions on the
Recognition and Enforcement of Foreign Arbitral Award)& %%t}
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ABSTRACT

The Applicability of he UNIDROIT Principles
in International Commercial Arbitration

Won Suk Oh

The purpose of this paper is to examine the applicability of the UNIDROIT
Principle in international commercial arbitration. For this purpose, I have
studies the basic two characters of this Principles: One is of general

rule(principle); Another is of international and commercial character.

According to CISG, questions concerning matters governed by the CISG
which are not expressly settled in it are to be settled in conformity with the
general principles, so this Principles will cover many questions which are not

expressly settled in the applicable law, by gap-filing, analogy or usage.

In the preamble of this Principles, there are five cases in which the
Principles shall be applied or may be applied. If the disputes are submitted to
the any national court, the application of this Principles would be restricted
because of the mandatory rules of national, international or supranational
origin. But the disputes are submitted to arbitration, the arbitrator would have
more discretional powers to apply the Principles than the judge. The reason is
that in the arbitration, the arbitrators do not bear obligation to act in
conformity with the law applicable by virtue of the rules of rules of private

international law.

I also examined the applicability of the Principles in cases which there are
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no mentions in preamble: When the international arbitrators choose the
Principles; When the arbitrators decide ex aequo et bono; When the both
parties have not chosen the governing law; When there are gaps in domestic
law chosen by the parties; When the applicable domestic law is insufficient.
In all these (cases, the Principles may be applied more easily and conveniently

in arbitration than in litigation.

Thus to envisage the application of this Principle in international arbitration,
first both parties in international commercial contracts should incorporate this
Principle as a governing law in their contracts, and second, the arbitrators
should try to apply this Principles in their arbitrations by choice, analogy,

general principles or usage.
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