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The Warsaw System has won broad acceptance insofar as it represents
a workable attempt to elimianate, or at least reduce, problems of conflict
of law and jurisdictions by means of an international uniform law.
However, it is by now generally admitted that the Warsaw System no
longer realizes sufficiently its Iitial economic objectives. Firstly, the
general concern shared worldwide, at least by industrialized countries,
is that the liability levels currently in force for death and injury of
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passenger sunder the Warsaw System is too low in terms of
reasonable consumer protection levels, considering today’s economic
and social standards. Secondly, the system suffers from a lack of an
adaptation mechanism to account for the impact of inflation and the
development of real income. Even the Montreal Protocols, having
[noticed] the disruption between inflation and the limits that remain
fixed in monetary terms, does not solve this problem. Thirdly, the
aviation industry is no longer an infant industry in need of protection.
In 1993, air carriers of the 182 member States of the International Civil
Aviation Organization( “ICAO” ) carried about 1 billion passengers on
scheduled flights.

This has been accompanied by enormous growth in airline companies
and their revenues. Current financial strains should not be used as an
excuse for escaping the task to ensure a fair balance of interests
between passengers and air carriers.

Against this backdrop, various governments have offered different
proposals for new limits of liability. The United States continues to
update the limit of USD 75000 under the Montreal Intercarrier
Agreement while supporting ratification of Montreal Protocol No.3. It is
understood that although the limit of Montreal Protocol No.3. is ratified,
its limit is still far lower than the average income of its citizen or
resident. As a basic principle in the compensation for passenger damages,
the US. Government recommended that (1) the limit of liability be
abolished, (2) strict liability be applied, (3) a supplementary mechanism
be arranged for damages payable above a carrier’'s limit of liability and
(4) priority be to a U.S. citizen or resident in the case of compensation.

In June, 1994, the European Civil Aviation Conference ( “ECAC” )
adopted a Recommendation which urges its Member States to update
certain elements of the international air carrier liability system by
encouraging its air carriers and those from non-member States operating
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to, from or via the territory of ECAC Member States, to participate in a
Buropean inter-carrier agreement. The Recommendation advises the air
carriers that the Agreement should contain liability limits of at least SDR
250,000 and a number of provisions relating to a speedy settlement of
claims, up-front payments to victims and their next of kin and
mechanisms that would safeguard limits against inflationary erosion. In
addition, the European Union has proposed lability lumits of at least up
to ECU 600,000(about USD 786,000) per passenger. As of December 1992,
all Japanese international carriers waived, insofar as passenger injury of
death is concerned, for claims up to SDR 100,000, their right under the
Convention to plead limitation of liability, whereas for claims in excessive
of SDR 100,000, the defense will be retained in respect of the portion of
the claim in excess of that amount. The Australian Government has
proposed legislation to increase carrer liability to at least SDR 250,000
(about USD 390,000) per passenger. Aimed at carriers operating to and
from its territory, this proposal gives priority over the compensation of
passenger damages, excluding exception clauses applied for passenger
compensation. In line with these dynamic movements, IATA has recently
proposed an intercarrier agreement what it called Washington Agreement
on a worldwide basis in the international carriage by air. Under this
Agreement, the undersigned carriers agree to take action to waive the
limitation of liability on recoverable damages in Article 22(1) of the
Warsaw Convention, and recoverable damages may be awarded by
reference to the law of the domicile of the passenger. Of course, the
undersigned carriers reserve their rights of recourse against any other
party, including rights of contribution of indemnity, with respect to any
sums paid by the carrier.

Due to the potential impact upon their insurance premiums, it will take
time for some small or medium size carriers to fully accommodate the
IATA agreement. In assessing passenger damages, some national carriers



belonging to the Continental Law States, will first address a legal
dispute by clearly interpreting the definition of the domicile of the
passenger originated from the British Common Law.

Eventually, however, I am of the opinion that the agreement will
replace other proposals, gives that most of the carriers, regardless of its
membership, are in a positive position to consider accommodating its
liability system. In keeping with the framework of the Warsaw System,
this new instrument will no doubt govern the passenger liability in the
international carriage by air in the not so distant future.
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1) vp2Akeb gEE(e] #BEo) didtel= Rene H. Mankiewz, The Liability Regime of the
International Air Carrier (Kluwer Law and Taxation Publishers, Deventer/Netherlands,
1981), pp. 6 - 12 B,

2) TR A% International Air Transport Association.
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DISCUSSION PAPER

DRAFT
WASHINGTON INTERCARRIER AGREEMENT

1. The undersigned carriers agree to take action to waive the
limitation of liability on recoverable damages in Article 22 paragraph 1 of
the Warsaw Convention* as to claims for death, wounding of other
bodily injury of a passenger within the meaning of Article 17 of the
Convention, so that recoverable damages may be awarded by reference
to the law of the domicile of the passenger.

2. Nothing in this Agreement shall affect the rights of the passenger
or the claimant otherwise available under the Convention.

3. The undersigned carriers reserve all defences available to the carrier
pursuant to the provisions of the Convention; nevertheless, any carrier
may waive any defence, including the waiver of any defence up to a
specified monetary amount of recoverable damages, in accordance with
any government requirement or as a carrier may decide.

4. The undersigned carriers reserve their rights of recourse against
any other party, including rights of contribution or indemnity, with
respect to any sums paid by the carrier.

5. The undersigned carriers will encourage other airlines involved in
the international carriage of passengers to apply the terms of this
Agreement to such carriage.

% “WARSAW CONVENTION" means the Convention for the Unification of Certain Rules
Relating to International Carriage by Air signed at Warsaw, 12th October 1929, or that



Convention as amended at The Hague, 28th September 1995, whichever may be
applicable.
6. The undersigned carriers agree to implement the provisions of this

Agreement no later than 1 November, 1996 or upon receipt of requisite
government approvals, whichever is later.



