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BUEE - ALY D FANS #%d glolM ik 2 THEd BAT ICA0Y &E 297

she] GAE 39 BN o859 39 93 FHEE 4
olofo @rhn HHEF ¥ Jow? FA15 1H BRI} 1 FES 3
wARLT § 4 UE Holth

olg} o] $3 FE Fhol EHIUA B, A% BFEY WA
A 910) W3k = o7k KT He T, ol el d BEES )53 A B2 e
RED 2EAQ EAGT A48T $FREY 49T N5FAH B
Su AHeA 23 TUHA 7129 =98 FESE A%E AT 298
FEY AL AN, 1Y B2 REEY Qo0 5FAH Eao)
e e kel 8% BH o BN RO RIEEE A0] 93 F7k
250 AL YAso] T MY TS FAFE At o 583
Jete gdE WEd 4 o FREY BF ELw B9 /2o
253 484 18 5 FES Reusne Rt EARE

el A% Zolw, a7e v dd INEY E4 FHo) vz
oz FEHAE A 9 ojfelA Qe Ao $F 85 Hh
AEN = EEH oo} S‘rﬁ}‘“ Ao,

FHE BRUHAN, 5 59 Bad g Haly Hdst A
7hedel, g, ﬁ}f@(iw: WA RS ol Ax HRs vk ¥
T Aoty ohavhd HZEY i RAe vhR Sk it
RAEE drisir e ot BERRBZES 23 A7ta Ki(es “ANsn
fers"elek A)Y Az gdad, gdstn medel Lig] RE HE
A 4 Bl 9 BZEA dig REH A WEIH = doly
ARG fRZES] TIE EfEo] ofn] AwkAQl EEZY A2 EAFn
[AREE Arga gz, 1 THEol o gdnA uest, & AAN
Aod AL ofunh =g, of e 1 #A S 4, *ﬂﬂr% R
259 IHBE 99 /\}%H— BIR #izEtk o9 KR fizsiel ez
TRt glek $Fu o o2 AL AFha B M 9 HZER o

Z7be] B A 4 WAL WAH 7) 2 R ATIN Y BA 9

4} Marco, G. Marcoff, “The international legal status of large space structures and the
‘general interests’ principle”, 1ISL, 1984, p.265 5 Marco, G. Marcoff, “Implementing
the contractual obligation of Article I, para. 1 of the Outer Space Treaty 1967", IISL,
1981, p.317
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17)  “Status of the INMARSAT Aeronautical System”, presented by INMARSAT, ICAO
Seminar on FANS(Singapore, 20 to 26 July 1991)
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18) Report on Agenda Item 4, Appendix C. Representative Examples of Scenario Analy-
ses for Scenario 1 to 4, 4C—4, for Special Committee for the Monitoring and Co—or-
dination of Development and Transition Planning for the Future Air Navigation
System (FANS PHASE II) Second Meeting, Montreal, 29 April to 17 May 1991
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19)  The 10th Air Navigation Conference, 5 to 20 September 1991, ICAO Doc. AN—
CONF/10—WP/71, P4
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[Summary]

The Role of the ICAO in Implementing the
FANS and its Applications in Air and space Law

Prof. Soon-Kil Hong,"
Dr. Hong-Kyun Shin**

1. Introduction

The International Civil Aviation Organization(ICAO) established the Fu-
ture Air Navigation Systems("FANS") Committee in 1983 to determine
how to achieve improvements in the communications, navigation and sur-
veillance systems for the management of air traffic. FANS Committee iden-
tified the use of satellite technology as the way to enhance communications,
navigation and surveillance performance for aircraft navigation. Aeronautical
mobile satellite communications can provide high quality voice and data
communications hetween the ground and aircraft. The data communications
would enable surveillance to be performed in a manner incomparable to
the existing systems.

IL. Scope of Applicable Air and Space Law
This system implies an application of two distinctive legal order. While

the rules of air law acknowledging the sovereignty of the State over the
air space regulate the aircraft navigation, the legal principles and codified

*

Prof. Dr. Hankuk Aviation University
** Korea Telecom, Satellite Business Group, Doctorat en Droit
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rules of space law endorsing the freedom of navigation in the outer space
apply to the activities utilizing outer space. This duality raises a legal issue
on the determination, if necessary, of the application scope of each respec-
tive legal order.

Some basic principles based on the rules of air law would be relevant
to the FANS. They are regarding an universal accessibility to the benefit
coming from this order, secondly, the recognition of the rights and responsi-
bilities of States within the sovereign air space, and thirdly, the ICAO respo-
nsibility for international standards and procedure.

As to the application of space law, a review over the application of the
relevant space law principle would require taking into consideration some
specific elements of the FANS, They are regarding the status and qualifica-
tion of space segment operator, the scope of satellite utilization, a regime
of service offerings enabled by the utilization of satellite, a responsibility
related to the establishment and operation of space segment. The space
law principles relevant to these elements shall include the supervision and
the responsibility by State regarding space activities, and the use of outer
space in the interest of all States.

HI. Institutional Issues for FANS Implementation

The FANS implementation implies various scenarios and options to be
taken by the States at the present stage of development. FANS Committee
has postulated some illustrative scenarios of the provisions of the Aeronau-
tical Mobile Satellite Service(“AMSS”) to be used as typical examples
for developing institutional arrangements. These include two scenarios ba-
sed upon the single State autonomy on space segment, and the other two
ones supposing the operation of international entity such as the Internatio-
nal Aeronautical Communications Service Providers acting as communica-
tions brokers, and Mobile Satellite Communications Providers. There would
be considerable flexibility for the States, over timing and over choice of
institutional arrangements. On the other hand, the Scenarios are not mutua-
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lly incompatible, This would mean that the FANS may be implemented
on the basis of institutional arrangements combining various constituent
elements of each Scenario.

Besides such Scenarios, some States and the international organization
have undertaken the actual effort for the implementation. Those efforts
are progressing in the form of regional inter - State cooperation as well as
of airliners or satellite communications providers’ effort endorsed by nat-
ional ATC agency concerned. But as the competence of the rule - making
of each State and international organization such as INMARSAT is limited,
the function of the ICAO should be called upon in this area.

1V. Scope of the ICAO legal competence on space segment
of the FANS

Legal issues discussed in this paper contain the elements to be dealt
within general context of the international civil aviation order. On such
basis, the FANS concept would be fully within the mandate of ICAO not
only as the only constitutional regulatory body competent to adopt Standa-
rds and Recommended Practices, but also as the most appropriate body
with regard to institutional and legal arrangements. ICAO is competent
upon adopting these standards and procedues regarding the operation of
space segment,

The scope of this organization on the space segment operation of the
FANS is as well reviewed regarding the space law principle. As to the
principle of the international responsibility assumed by the State over the
space activities, to which the rules of space law are applicable, calling for
the international responsibility regarding the space activities of the FANS
is left to the discretion of the States, while the ICAO may then contribute
to the determination and elaboration of the concept of the international
responsibility. Such elaboration would lead to a more clarified concept of
the international responsibility of the State regarding the FANS-related
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space activities. On the other hand, as to assuring the universal accessibility
to the FANS, any function or obligation of the State to be included in
the provision of this system beyond its territory and to insure its non -
discriminatory accessibility can be based upon a specific commitment of
that State under an international agreement. Such commitment may be
made under bilateral or multilateral agreement between the States. In that
case, the role of the ICAO would be limited to providing a guidance.

Concluding Remarks

Regardless of the eventual determination of particular scenarios and op-
tions for the FANS implementation, it is apparent that a key role will be
played by the ICAO in the discharge of its constitutional functions under
the Chicago Convention. Apart from its regulatory and rule-making role
for international standards and other technical uniformity, the ICAO should
play a central role on the basis of its competence on institutional arrangeme-
nts for ensuring that utilization of space technology and its environment
should be consistent with the rules of space law.



