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to wilful misconduct) €317} HAZ ol F4A AYL A3EA
SF=v=E AAS FAZ Aoy

o] “wilful misconduct”™ ¥ “wilful misconductel FFstti AP HE
default”e] NE& F&ste uhs}h 2o] o]Ro] #A o1& njstrfd]
#Aete 43 =4e Bo doga, 4 «l WYL Anjdd 1 guE 2y
a4 8kdth, Wilful misconducts ZHa¥4el BE(doD 9 22 AL
4 A(caractére intentionne) & 7FA AT, FAl ol B} 9] A& FA|FL

a2 A giEte 1yt e RFYE 555}5“:}"’ dagm glenz?
ol ¥u3 34 Hoe A Mgolth? ofd #3 A W)
7 Az g Aoz Qe wpEAmlzekd] FH o] BIAHE 2HE
A goerz 19559 ol AFE wr2AmHEHI(e]E Fola
HEE | Hague Protocololg &th2 ol & ] FAFlL WA
EolA th&3 Zo] RS F, "4, 219 180 =& gl d(o]E
12 $59Zolg Fhy MES Az Ex &37h ofvt BT
Aolgta FHsHAAE EHIAA(TEESA | recklessly)” B3 fFR
U AMEB” (act or omission - done with intent to cause damage or
recklessly and with knowledge that damage would probably result «+) 2}
F8o] 1At} 974 “wilful misconduct” = “with intent to cause da-
mage” 2 BHA 3, “wilful misconductel A3ttt A== default” &
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D 492 &9 }-Er%; g mejo) gate] AP W B 2V ALE B ok

dof Aottt JAHE Fado dstd FHT g
45U AdE HHxﬂ AAY Adste Lo 14E deste AYS AR of
v (ut2 Ay oF 252 A1),

2) Marcel le Goff, Manuel de Droit Aerien Droit Privé, 1961, n° 282.

3) Denis Nguyen Thanh-Bourgeais, contribution a 'étude de la fauté contractuelle: La
faute dolosive et sa place actuelle dans la gamme des fautes, Rev. trim. dr. civ.
1973. n° 21

4 $AHE 1967, 1. 28. SO THRTE U F3 9 FAE Aol 1967. 10 11 =%

25952 TE, FEFEREY Zgo] ZAHA

5 71 recklesslyS “HEHsHA" 2 M3 AL vt A4 fvet g7
waato] 1971, 10. 30. ¥ zoky dhxizet A2dd £FH ol 1A 7}W%
w2 Abul g ok A252 ) AL SR recklesslys ‘HF A 2 dad o] Qo 19761
BEEERCHEED 59 Wee 4783 8 MmEdAe o vzt
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“recklessly and with knowledge that damage would probably result” 2
HHR T}, o] 9} Zo] WA E ¥ KA o] 19683 9] B] 2] (Vi
sby Rule : 1924'd A3tzdAF LA dolaraE MHsr] 9 Wik
HTE) A2z ()39 A3Z A4, 19743 otelvis A 4 2 #13
%, 1976\ AN AH LA F2F A4z, 1978 FH 22743 A8x A3
1980 A=A BHENLFRS A21E A1g T B2 AT A RGN A
AFEEI dolA, dAle ZAHeE dE] dAFHD Y& Mg HA,
B71oke 2 BHEEE ol 2ody MdE F83A FAth 19939
19 19598 NP9 SUERFE AT46x G- (AtagAe +389), 4789
z9 2 A1F(E4AY &gy §x), A78929 3 A2F A
(HAGA o] g Fg)ole o 2ol “ E wE () Fahshan
S T FE T NMEBE - Tge Edol Ab&ga Yok o] ¥E
F ( )Fde "HEREY de7 A&7 (A6 BA 9 A78929 2
A1) EE ERYY Bk, BB Te EEo) A2 487t A&7 (A789
Z9 3 A28 T olghe Hdo] A ET o9} 2 BHL BF &4900]
HEo) AF AN HPAT o] & FAA FHe AFEERRY
AR 24 789 Aotk $8 EEEe 2449 R “with the
intention to cause such loss” & #FE L WGs o, ol ZFolth
“eaur e gxaA’ g Ay st k. Tt vheh 2ol £ “wil-
ful misconduct” & #E7} ohiet BE sl Zshe Aol7] WEolth yobrt
“TasAA EFSA g TP 9E wet 43 AYEA R “with
the intention to cause such loss’ & J¥-& 3 A& FYZE YolME A=
THol 2A G Aoz FES o,

S RE “FHEA EHA B FE == NMER"Y AddA A7t
e AL “BaE” (with knowledge) 3“4 (recklessly) o] F7HA £019

oo}k “EB” (act) 2 “IMER” (omission) 9 71d o it & olv] oh&
EAME 4 AHEHT Jernz &S FIri2 .
ERIAME EEE 28 A3 wilful misconducts) $v|E W91,
olo}x ol HEE ¢ $d HwmE WA Y “EE F A3 49
87E AWM, ol RAE S REFMHMGRA AFA £84F ALME
HEFH/ 2 3

oX, ©
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I. Wilful Misconductzhs #2e] AH-sA 2 Hit

ol 3t H}E*]m}ﬁ"kJ Al #3 EHi TE FAe Z@2o
o} ol $4929 wilful misconduct7t AW 49

g wiASAY xivh‘s}” oo FAS 483 AYE 7HAA o
by A3 Y+ ABRY ZTadAo AR ‘dol (BEE)oFE £9E
Argataeh 23d S8 vdad e o] “dol’E WER WMEste Ex

Aot ztatA o 4 9l 1@ Aol ol Aty o] & ERT
2 W9staa gk o) ‘dol'Y sjdol hdF Aol opdutFE upR AR
3o Gy FAEL o] AEE F ZETE ol FE ol E “acte illicite
intentionnel’ 2 o] & AL APt o o AZFHE Sir Alfred
DennisE ‘intentionnel’ o] gt g0} AAAA & of ‘illicit’ o] 7] & 1
A7) ojdheE A 2 ‘dol’ F FHE Y “wilful misconduct’ & F 2 71
ofdete HE A H AT

M ‘wilful misconduct’ & FEEEI(E 1 Ade AelA el Ao
‘Wilful misconduct’ £ “¢J =24 39" (intentional act) T+ “EH3 &9
229" (reckless act or omission) 7} 31o]oF 89, o] ofl Hate] “Eaf A 9
VAo e #258” (knowledge that damage would probably result)©]
lojob @t} mgele z@A WEE upEAmpg o] FAE George
Ripert: ‘dol’ol2te EEE ‘faute grave’ (FE%) v o|5d 22 9

U & 713 C‘faute lourde’ 4 tiAstdME AZ Evdn FAACH
Jurstd FHA 9 Adel UE 2 Ho oM F45UZ FHA] Sl
ALo 50 A FIAYL A ¢ Aol AGEA gv] WiolHde

Zolt}.

OHE ol =L olge]o} ERA uvt2ApuE| o] AFHS ¥
e Amadeo Gianninidl 242, < A25%9 dvje EHA I7t
GuidA Z7F ZFAA A ol Hn FYH R sjA oo o= A=
Az, 22 "EEo dato] B4 AY £ a7t ASE Hdo] ile

s

l

aly

6) EHEE HEY EHTRITHELE EAMTE 191 1. 1598 ; o0&, Kk FIBKE &
S3le Rk S76lke) Brk HlCHEITERT S HERERY BRE 1990, 11349
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Z7tel WEo o EEo] sl oA HE 84 (de son dol ou
d’une faute qui d’aprés la loi du tribunal saisi, est considereé comme équi-
valente au doDo|#e AR s

AN TEEC 93t SAsAY mE AV AR Wl &3
Z7ke] WEC std EE HEstL AR H= JB% 1E¥E XdE
27 & < el A

[onm I £4

itk Aol “Jra‘r/‘i %I( o) & - EE M
BE - EH% Y F 7}14 MEs AdAT =
olel, ‘dol’ & A RS AU A 3
ojZlo] ol GFNGXNE WA T 7AA ] "AAEIF e AAF A
L5 HAY. &, - BEE SAYAZL «]Ef—_’ﬂ”ﬂ PR - TMERY 4%
T HES ofmt B S AL FHEtEA EFHSA & (R - TMERY
A7k azlelth, 1y o] A= A= o ko] Y “dol’ (BE)
g7hA] A ol
3hH 192943 9 u}a}\};a}fg oS o3 U W O F Al 7] 98 9= 1932
o] &4 ¥ (Carriage by Air Act, 1932) 4= FoF A25z9 EAH
g Erolx ‘wilful misconduct’ & WG H YT} o] Aojol FE iz
Apubg] oo FMFAY R EC] 1ES N FstuA Y ZAAA
Z18)3ke] “by his wilful misconduct or by such default on his part as, in
accordance with the law of the court seized of the case, is considered to
be equivalent to wilful misconduct’ 2= #Eo] =t o3 AHL
vtEARuL ofol gk B4 JAE T H zo] AL HIYT.

oY E Yo ABERE M3 vt Zo ol gAAC it HH
Hdck 2ey A E N FHE T$EY, 19 189 B gAY
Ve AtE M e &7t obvl B Aol ERREIE A EHEA
gt Zey F9 AN s 9 £ gle Aol
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o, =g2i ke tdol’

1.& 4

2o g A= dolous B dolusE il 3te Aol e, ol g2
dol, Fo19 fraud, SU]9 arglistige Tauschung od. bosewillige Taus-
chungel #Fahs RO2AM FEME Judch ey 2epgae ZFMY
Mde g BEY KEY A9Eg 84 He AdezA AAoe
B AFete 4 ASAAE TR ZepdoM e HEE €les
B 2502 A PR S AT FFlE 99U e A% B
gHe o HLde FFHA FHEOTHEL dv AW ol E HE
o, A& ATy A4 FRERTE e A=
A A AU, olof wha} e Adx Fhso] A A FBRETRET
obz} REOIY B4 Ao vFo BFaA ohvsirtil BzE =
ol21l 55 - WE W RE FHAE T AEeE HAEAHUG.

zgas BRiEe ANe2GEsldole 93 g Fad), A7
(853 erreur), #8380 violence] 2 FFitldol]el A$ F&E e A22F
), A1304Z(F-E TF Hae 49 ~EY 2PN E) B4 ‘dol
olgts BE L AMESI 9, ol BT FHKE vl gt ot Al1150% ¢
A151Z2AA = ‘dol’ ol 2 BHE ALg 3t ol & olv] HEWATL AZE
i - EHETY HRS E3E fraude(GFE) Y dul2 AREEIHGY

doln 2 AAY zopEs ZRARAM dolus’ E= ‘dol olFE ®
L FE A Mg ste Aol g Agsh, olu g FilkE ¢ KL
FHEY KEES 71WEd Fod) g e 19d, o 2
75t GALEAE A e 1Y, & THEHEY 198 1 84% e

i

7) BEED o— vk f5E, 1970, 533-5349.

8) Dol AM), 71%e) Eo 2 o}% HEFA/F FAHR 42 A, Z W ERAZ AZHA
ofus AL Abolel 719e ojn)dh}, faruder FFEY dvlEA ol WEDAT}
A FARL GAY ARG - AFEAZY FH0] e Ao A AE
ojty, Tapx wy A115029 A1151%29 dol& AL fraudeE 9PEe Aol
o BRERT, “7 72 AR S REREOREEIZ >V T()" KRTIA B8

St 065 #258(1979) pp. 248 I 1.
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s E T 4 Y2 gt B4 AZozE ‘dol' & 8 Mk
s RO oty WEHOE 2 AEozA kA E o8 BE
R

| % < BEdo) < Fi |

2 8] RiEA HE € Told A S ofe R olge uojAul
G o9} 2 EER Aot AE oD S8 HEE on) BE
e BEL 7 7MY AR R A gt i Kk A0z A2
Lo ME WAt BER 08 die 4718 dde AR olEdle]
A3 s Aoy, #iEk AL21E ASFAN $5FHANA BB} e
HolE 1de] AP By 2EA L7 A go] MiAETT T R (A 147
ZFUANAE &4, Al54z A3F I FFHAGAY Y A E, A
1662 A3 AndAe] Yy ARJME ZholY ERE ‘B
NA HE %‘—E%i— BE ze ‘ésﬂﬁgxgg} ga’yqt pe 94;;1; ;\}%5;1

2. %2 ALY BB BE

7% (dolous, Vorsatz) 2 &8 Y3 A9E A HAE o & 9 &3l
YAHE DG JFEo gy AHIAE AFAIE A7l ol
FE CUAM AT AR flol 2RE ARHOoE o|YdtA] e B¢

ol o sk JFEh” Fof nelo Bt AT Ao

M o o>

O
ol

]

9) ZFEE - BIRTE, MRANER, 1992, 171, 1999 3z,

100 G A4Szl AAEH T 9 ‘with intent to cause damage’ B ¥ H 9
BET AL ey gz ea stojol g, ol TFAYY ‘dol o]
g A dXFd uHA gM AT S8 R 4 258 49T 29
u A&E AHHA 4E & JHEE, £ES, BHIEE S BEOHEY
!, LAIA, 1993, 9. 1509). moxche e EE @ wdsigend g4
UstE Hojuh

1D &5 B, 1002 1699,

12) HR% HEHERR 1992, 1889,
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o] st Q1w glow FEaite ddFI(BRREER S A

= EEER dE ] A, FA *53%5}
o= FEY #7F (dolous eventualis) & & A4
sddle FAE AFEe ARt & «]*‘:
& o] BAE LA —449”5}01 of
g2, A o= A vk gty meky vjRF e lo] 27
ddol BgAsE 9 8o] glojok alal, 1 oo dAR 4HAY dol=

o 2

2
2,
i
(‘UE

3 ZEANEEL BRSO BR

(D 4530 EEY Mg

TFAfELE HEHoR BES op|¥ BR, & BERERR
Aol @4 (faute intentionnelle=3E)o1et 3k, o] I
A3 F7t BEE(dol) 2 B #4 (faute delictuelle) o EFE B3}
7)%o] Bri ok o)} e AEZHQ Bl MW Rk Lk BE
TEABLEY BB Az 7REA ot dxte BF nd4d 34
(faute intentionnelle=#1%)2 WFell &3}A =il ?E%Et-% ERe
Mee 4o B9 WHETAMY B ERT FLY FHE
71207 sto] 2oz Bddd thstd, A Nde BREY Fhe
ABEY AAQ FEE NFos HERCZ(in concreto) BHHE
oA BAAHQ Aol7h ATt
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13) &% BWEEHEEER, 1987, 1059,

14) H. Mazeaud et L. Mazeaud, Lecons de droit civil 3 éd., t. 2. n° 446.
15)  ibid.

16) R. Jambu-Merlin, Del et faute lourde, D. 1955, Chron., p. 90.
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A dete A9dch &, A doAE Ao - dEd 7 fut 2
A7 oWl BEE TS RETRAME el Ag HaAztel of
o A4 dFE QU] Wi EEF BEY 49S 9% =rHEd
S, e ke BRIV gle ded 258 FAAdA gy,
ARl Aloke EoldS 2 rhd o] o - AR fivtola,
A BES EA4E A FReY GrA gk ke BES
NEIRE RS BEY Az FEEY. 848 BB WOk AFE
ol ohlg WHel oA}, F AFEo|PYAE DL FHE ot
FAE olg vs gste e @ AFAY A glolx
BEE @0 a2 o7 BEY Ade &sopr] 2atelA
Aol o] i mx e AT AT AR Edehe
Ndez B3H1 Es £ o] 3
dre FH EAG #49 7
ojst Zol #FH &
HRAA AAE wokth, He 9 :
Aojt-zgA 29 028
e & FA7E dgel
AR A EES AFoh
Ié
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okg A st
so &
FAze B g BERES A
BEirol AFALe] A Ao ejM o] Foiz Z&Joit Tz““?ﬂ'—’
Hi-f-ol Al oAl o] AR R, votrt olell Blstad AkdiE ]
Eafoprl o] oatel digh FwHol Qlojo drial st IH-ZFA 29
ATE VA5 ol diste #ERE #-REHe, deliiikEkd ¢
BEHSS WiFstdN, g5 30 2 (de propos délibére) A %A ¢
%Olﬁﬁ‘f?} AR, U & ool tig Ederlg &R ofy
T strlgts o A FEoldd mejA]l Bl #dert #Ast

o o ¥ o
e rO"

17)  R. Jambu-Merlin, supra note(16), p. 92.

18)  ibid.

19)  ibid.

20} ]. Mazeaud, D. 1969. p. 602: D. N. Thanh-Bourgeais, supra note (3), n° 12.
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Ad-ZGA 29 F+E A&k

349 BE @SS AT WER F-REL 92L&, 1 34 AsHe
g o) gao) 2R Jag FoUh o] Ho %aw Vmeyt, A
mEe AEe EiTY #e HEY wE EEN(delibéré) A M
o} AR FAlstE At 1 g8 o] g FAE Aol WHEY
FA Brge ASdr 1oHQ o] ARHA Hh g 3%?
Saq.ZZ)

EEo ZAEE Huhdte glo] BELE EEE a1 dud
Ao e EEMS] ERLaA 2 87 At dstE AFEo
do] AL dutdom A FdoA £3qE F A& HAHLE e
Ao: “EY o) 5 Axz9 o]duhe =RV Y3 AFE
Bolgsy) otk 1w BFaa &byl gAE EE A
dadoez dum grAoz gRE ogsta dr AFAE HAATL

ol @3 ate] EAE FHelA) B AR EEY EAE FAT Aol
W Fo] oh

SAY AFAYeM Y BEL AP T B A} ke AFAT}
A9 HAA ‘ob7)D £8)E F# (conscience) 3 FE-8kL, Tl
AEN S0 127139 9702 a9y ‘&S o 5F' o2
A AR QT E FErh 28} 0|9 o] iy Bgd
BEMSS 249 948 EH A% EEI vasd 1 ALENAE
AAZE 2A B0 AL ol dushd 2 AL R A 2
Ejorr) 9 gAehE AL WAl g grlolm g gFo] BrhEsty] HEolth

4. 8

ool M BEFY wpe} Zo] mFAYGM Behe FE(doD S o))

21) Cour de Cassation Civil 1, 4 février 1969, D. 1969. 601

22) G. Viney. Traié de droit civil les obligation la responsabilité, 1982, n° 622.

23) J. Mazeaud, supra note (20), p. 601

24)  ibid.

25) . Mazeaud, supra note (20), p. 602; H. et L. Mazeaud, Jean Mazeaud et Michel
de Juglart, Lecons de droit civil obligations: Théorie géorie générale, t. 2, 1 vol,
4 é,n° 446,
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ARA] AYa7oEAMY A%
HOWM «Wﬂ ohiet AFa7t 4719 01% 45 &
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V. %3S LS Wilful Misconduct®) ¥z

OB
%

w2 Ak ko) Zekro] ‘dol’ & AW YA E wilful misconduct®
A A, FAE wilful misconduct®] elnjolth? FrlE o wadg
2 9 = ik A A S sk A9 R A & wilful misconduct
R ERT Y 97d AE BEE FL 5 QAT 28U HERE
TEANE oo BY Fi 2L =Yrt glo] 1P BT FEI
FHHJ WY kA w of EA7L Y& A" AL ofJ ) B3] w2
e FT4d9 Ao B3 195549 o] 1B E AR o}

26) [, BRE AAAM, 1883,

27} R. Jambu-Merlin, supra note (16), p. 92.

28) ENE BESEERER, 1987, 1249 o8 Fx,

29) AmEE-- WE - ERRIC L AHTEER CBREL, B, A20-21 9209
78), 729 ol8}t SR UL EHEBED B CHE TS AL AN AEE

DEF, 2=, A83(1963), 1269 olsh s FILE, 7L/ -EHIFEBGED HEILHEE

TA2EROONEEE OBEFH", E 995(1966), 508 ol st | LR, “H25k
DEREORLE”, 72, A85(1963), 107H olst; HEX, HAA, 1248 o3}

30) ERIE HAN, 1299,
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Yats 19299 wlEatgeke] dA7bA 2oz Al E L QlojA vtaAk
vha ok A 2570 AVEH wilful misconduct® Mol T3k FHall & wilful mis-
conductd] EAARE B Fdr) s gk

v 5 gE-8-g B 1 vreb wilful misconduct®} A9 HE 4
B, YA7E Apale) e} - eyl el s Aotetar glow
A7t B A HE B, L ojuld A3yt EAE £ Ave
gt AA opysta EFEEA 1 Y - FAYE ASse A
By

2 B Foll wilful misconduct® 17F 8 AL ErbA A8t o3
2.

2. Wilful misconduct® ZxHE o1& st Theil

Charles King vs. Eastern Airlines, Inc. VAN 1290y 7189 ¥
H2) 8k o] Euk “O-rings” & AA kA ofy st e e
A7 Qs ek olF AR EA okt tha
o3 F37)e FAsE Adste oA FAH B
2 AR doir ¥4 (outrageous) st 1 AR

32 2 wilful misconductol @8t wabA of o £490& FoF #2529
AAATE 48T & QU B = Korean Air Lines Company, Lid.,

3D B AAA, 1377

32) Florida District Court of Appeal, Third District, 25 October 1988: CCH Aviation
Cases(©} 8} Aviz FAEh) 21 Avi 18278(TH4= 87, o] o) )3t Eastern Airline©)
Adsl 4 - gy - 248 oh g Aol "o A EEE (intentionally or
recklessly) & ohjE g 85128 wilful misconduct® # % 8= Barkdull#A}8)
aggio]l Ag. 2o 23 wilful misconducts “- had acted with an intent
which is tortious or even criminal, or that he has intended to inflict emotional
distree, or even that his conduct has been characterized by ‘malice’, or a degree
of aggravation which would entitle the plaintiff to punitive damages for another
tort. Liability has been found only where the conduct has been so outrageous in
character, and so extreme in degree, as to go beyond all possible bounds of decency,
and to be regarded as atrocious, and utterly intolerable in a civilized community.
Generally, the case is one in which the recitation of the facts to an average member
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et al. vs. State of Alaska, et al. A7) & TR} VL A e o] A
pass) &2 3 A Z(cross check) & st} Px &S 84x] o
T AREL(FAA visibility requirement) & $jubate] 837
wilful misconductell #HZahH, ojAe] Apare] WA Yl

1993 48 AEY AyoiA e gy r] A
Air Lines Disaster of September 1, 1983 AbA M= Hil7
FAA ¥F B W £5A94 wilful misconductE A
870 AYde Aoz 2ud spsAo] Aok AT Carolyn Butler,
et al. vs. Aeromexico A7) E ZEJF T Q7L 7o) Ao L=
818 feetel] o 2HAME AA7F EFH3AL, dolthrtA] AHE3EA] of &
A g Oi &S s AL 19 e AastoA] oM gl
A g A S AR A & EES 9 B 49129 wilful misconduct7}
At AT T Merck and Co., Inc. vs. Swiss Air Transport Co., Lid.
A e E4900] 484 4 (vaccines) S 2 7 € HAFFIE 3§
ol do4dS WANE WAHo] ofd YrAd A st XA THE

O,
L,

A

>,
ER)
flo

x = K
=
o

r gy

=
TRy

0

et
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=
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i
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o =

o e
nr

i
f

of the community would arouse his resentment against the actors, and lead him
to exclaim, ‘Outrageous 17eh gk Yoprt o] Abd el e Florida Supreme Court
H2E ol FE WA BAF “Oring’ & AA 84 o3t dAY 1FL HF2EAZ
A& RHE %_? B wilful misconductss ofu gkl gt} 1 15 February 1990: 22 Avi
17,816.

33) Alaska Supreme Court, 1 Setember 1989: 22 Avi 17,388.

34)  United States District Court, District of Columbia, 21 August 1990: 21 Avi 18,561 (for
related decisions, see 20 Avi 18,535, 18467, 18,223, 19 Avi 17,578, 17,584, 17,596,
17,853, 18417, 18 Avi 17,339 and 17,942); H. L. Silets, Something Special in the
Air and on the Ground: The Potential for Unlimited Liability of International Air
Carriers for Terrorist Attacks under the Warsaw Convention and Its Revisions,
1987 JALC 366: “the wilful performance of an act that is likely to result in damage
or wilful action with reckless disregard of the probable consequences’.
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[Summary]

The Role of the ICAO in Implementing the
FANS and its Applications in Air and space Law

June-Sun Choi*

The concept of ‘wilful misconduct”™ was initally used in article 25 of
the Warsaw Convention of 1929. The concept was defined in the Hague
Protocol, 1955, as having the following two differing concepts: 1) “with
the intent to cause damage” and ii) “recklessly and with the knowledge
that damage would probably result.” The concepts contained in the Hague
Protocol were used in various international Conventions on carriage by
sea, such as Article 2(e) and Article 3(4) of the Protocol adopted at Brussels
on Feb. 23, 1968 to amend the International Convention for the Unification
of Certain Rules of Law relating to Bills of Lading, signed at Brussels,
Aug. 25, 1929(Hague-Visby Rules), Article 13 of the Athens Convention
relating to the Carriage of Passengers and their Luggage by Sea, Dec. 13.
1974, Article 4 of the Convention on Limitation of Liability for Maritime
Claims, 1976, Article 8(1) of the UN. Convention on the Carriage of Goods
by Sea, 1978(Hamburg Rules) and Article 21(1) of the UN. Convention
on International Multimodal Transport of Goods, Geneva, 1980. The same
concepts were also adopted in Article 746, 789-2(1), 789-3(2) of the Korean
Maritime Commercial Law, revised in 1991.

As of vet, the legal system of Korean Private Law recognizes only the
concepts of “Vorsatz” and “grobe Nachlassigkeit”, as is the case with Ger-

*  Prof. Dr. College of Law, Chonbuk National University
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man Private Law. The problem is that the concepts in the Convention
do not coincide precisely with the concepts of “Vorsatz” and “grobe Na-
chlassigkeit”. The author has conducted a comparative analysis of the treat-
ment of the concepts of wilful misconduct and its varied interpretations,
that is, “with the intent to cause damage” and “recklessly and with the
knowledge that damage would probably result” in the Anglo-American law
and in the continental European law in the following manner:

1. Background in which the concept of wilful misconduct was introduced
in the Warsaw Convention.

2. The concept of “dol” in French private law.

3. The concepts of “Vorsatz” and “grobe Nachlassigkeit” in Korean pri-
vate law.

4. Analysis of the concept of wilful misconduct in Anglo-American case
law.

5. Analysis of the cases interpreting the concepts of “with intent to cause
damage” and “recklessly and with knowledge that damage would probably
result” in various jurisdictions.

6. The need to incorporate the concepts of “with the intent to cause
damage” and “recklessly and with the knowledge that damage would pro-
bably result.”

7. Faute inexcusable in French private law.

Based upon the comparative analysis, the author points out the difference
between the concepts of “wilful misconduct” or “with the intent to cause
damage” and “Vorsatz”, and between the concepts of “recklessly and with
the knowledge that damage would probably result” and “grobe Nachlassig-
keit” in the Convention and that of the Korean Private Law system. Additio-
nally, the author emphasizes the importance of the unification in the interp-
retation of the provisions of the Conventions world wide.



