# LORBell 1o Al fEbpiEinel BoRoll A HeBkM HE
£ ¥ R

A Comparative Legal Study on the Effect of the Increase of
Risk in Marine Insurance

Hyeang-Geun Kim

...................................................... <§ ,k>
Abstract H1EY R LR
LFIEF #H 28N Z o AHRBR IO
FUE e N3 B H38 H AL
E1E FE# T HA| AN =l Vel
528N falgweghe] ISHY BVNE &
FUE EEEme] BuRaq) dg BETLK
&8 Rigel WK
Abstract

A Contract of marine insurance is a contract whereby the insurer undertakes to indemnity the assurd,
in manner and to the extent thereby agreed, against marine losses that is to say, the losses incident to
marine adventure.

But the matter is that whether the problem of increased risk in insurance law should be understood
by matching to any state under general principle of contract law and whether that we should give any
effect is more proper to the original object of the system.

For this, it is understood that it is a case to be applied a “clausula rebus sic stantibus” in general today,
but it is regarded as the matter that whehther “clausula rebus sic stantibs™ is charging any position in
change of risk and whether we should understood the concept of the risk on the substance of the risk.

Accordingly the recognition for the problem like this, this study should examine closely into whether
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any system for the effect of increase in change of risk is more proper and rational system and provide
the supplementing points through our principle of insurance law and the study by comparing method.
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ole]3t A$- = fkpEl M2l fEige] 8
el A dlE B, ke Minst REEFHOE
Ty HREES atss BAge] SRR
gzl zaEE A4S, d2 PR BITUR
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E2 A e I %o ke Abo)ell MR
B 4R BE (non-insurance) & %A = o, REEHIE A
o] 4] 7 A %7 (enonmic secuity) 2| 975 443
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2 Rl oM fhme) EAlE ol
& —RWEE L ool XA olsisie, of
oy MRS Fojdle Aol HIE e Fix
Hgstlert she Aolrh old dajHe 25
Antd o 2 BBTHE TN Eigeel 45
of HiFEES FHlo) HE&HE At ol
Iodedl HIEHE FAlo) falpgEhd Ao

D LGS L EERGe ehe AEE Telo FEste] ALe® Fav) glvka Bt oivl i RERol=} &
shute) sl n, ¥ iM% (marine insurance contract)olet ¥ HIRES] SEMHTEL st P

x®, 1 LRk, #out, 1982, p. 22.
2) %EBE¥ LEME (Marine Insurance Act) S

3) EEol RED fabegmaly she @Ee A4l A Hdd BaE BRke EESIA drt €
N @witREe HF7 Ao EEDAL, 18 BAHd BREe fappg st #4849, = R
BRWE BE £ M ERZ $E5% 4-$H(MWerber, Die Gefahrerhoehung im Defahrerhoehung im
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srecht, 1967, s.120)
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AAE AABta deR 23 mEEgmel 3¢
o olelA kel BaAlE ke FHE o=
Al olsf ok &= 7t FAI7} HI gl o] FA
o ohal 53 HEE RS, AR, Fevet
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Ki(fixed)dl A2 By ZHx fakie] e 73
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o, kgl AHE SHd e Azhela fiby
wINg oA ddged ofFa gled a4, &
B gAY e oA kg FEE Eh(dy-
namic) &2 ol {REakiel fgrbel hpIe} I5tHl
(proportionnalite de la prime an risque)°®l b=
Edgk RAS oeb KEBEHERESE Jehin
sloem ™ REEHHE Ee FHREEANA &Ee
EmEE S FAFEN EEMEFRES T
o A ¥R sddh 2 o)A e 1
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ok Adeldh &, fEiEmE dodsor B
£ 7o) obuH, RIS RSN sl R
HEe &5 A7 A" 5 foks AHelrh”
=, fmhpEine ASdx FERHS sty A
o RigEel REFES ojds FHI =3
of WEY el A REHHT MY A,
gt fahgel ot REES gl uet 3o
= BAfaA 78 3858 st sbe g R

i BB dolA ke Bl DY ekl EE 3

BRipe 458 =23k o] 2l HERE
of Hgtslrte Aok

ole} 22 MIBEMAM K s, fEbpiigel
adelAt el ine] MR tate], uid R}
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BIUE EREEO| CHE 2R

F1E EIEFRH2| FERI(Clausula rebus sic sta-
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L FipEEF o] FHle] T

HffE o] Blo)-h s gl ol Aol gl
A 71 E7E = el 1 Foll EaEvE AAet
2 F3 me d A ool e gEme
A Hol "z Aatelzl @gle] WG IR
A8 A Al digbe] Yy Aol A
7l ASede HEEe, 29 A9 BRE
fERmE Al 2 Ags] HAg e
doirbel Al GRS AY e WS RERR, AR

v 4 ek BEIY ],

RE= 7] wFolck ohA] walw, fEpiaol BHERA) S IREslo], AN MIERE-E olsld deey
RBES RENT FHiHCZ AREEe FIES HEer) dallA olnh vt mEEM Ly olRel thated
LENA RS Holx olvh(hngblF, % LM HH, ki, 1961, p. 833)

5) M. Picard et A. besson, Les Assurances Terrestes en Droit Fracais, Premier, 1964, p. 119,
bl sl A= fRbkEeE AiEfERE 2ol HfAl(Proportionalite de la prime an risque)sio} gtk E-g-o

fRbg kol LAY o] eldaic),

(J.Deschamps, Laggravation du Risque Enocours D'Assurance, Thess Paris, 1933, p.4)

6) M. Picard et A. Besson, op., cit, pp. 119, 130.

T ROER, TREREIEZ 51 A BROEI, HERBIE S45 HEREEERA, BN 1972, p. 132

8) FMEIE, RE:REAI 3L, 1976, p. 308

SRR @ A% HE AT BAS HWeE shu Bl 5o BEERD FEfye ERE s

BB ook o] 2nl FLITHelITh
9) #FE, LiBE, p.103

), #B= BRBEN 2t (7 Birslol gt

100 REEES RBIES] B8 2 BRERT BERGOEAA =93 o 47 2Rk #5438, 1116, B8
oL BAT T 2 RS MIEY E St RBEE RELSES AFY B dx, olv AFH &

e BES FHRY Aok (FEE H6551 A0

1D ##MiE, LiBE, p. 106
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e WiES) R AEe Fasels Wi,
Bl et S el WES A LA Do)
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(1) PHIBOTERE 2 7127 Helld Hifel
gEslE 7,

(2) FI1Fe BHEL,
g e A,

(3) H=iFe] #Ho] EHhES BTS2 =9
S Abfrel oef B A

(4) Fzo] 4o BEEE 753t Aol
fEHRAFTS FE E st A Ydsivtz dA ==
7ol "aslria ¥l glch

R HFEE ) Rl HREAEW

(1) F—kio2e BT Fihedutet 14
£-9) #WE WFTS e, FHFHR HEDIAE
EE5A7)5, A7)l et FRe] EHEEe S

G4 Al7lE Aol

rlr

EHREL AAY, e oA
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(2) BoAMORZE WS HERIE, AHOREC]
A4} o7 e fhael Winel Aol 4gatu
g3t e Aol SN & fekae W

7ol = RS A ‘4011 frisd, R
WiE S e ol 93] st
of #Esl HFosE RigNKE Ak doh

S A, I el AR R
Aol whel, SEE gHBAS) B0 E Ssta, 7
Fa @ BRTHE E570E Zol Hiel sl
%o Agsieie Aot

3. HiERE ] Fale] i)l Hale B
BERBRS RIBFEE7 RS ZI:LEP
I REHc R Hiyedl AR A7 Afam

12) &K, AifBE, p. 437

13) WOXFH, TR I 2 EEoEn, BE
14) WoXH, fiRRE, p. 130

15) &#4H, fifH#, p. 435

16) hgki(y, # LIRS, #1932, p. 329

Bretal, e bOREE, FRt, 1950, p. 256

BIREGEE 7T & Nkt BES MY AS ¢
AtEE 4 Fhel A7k (Fk A638F, 6553)

wpebd, R E R el LA
SedAlarel sl BES A7) wlEoll REEFFE
55l A7 HHEREL (3492 daslojout 3t
+ ZAJ(Pacta sunt servanda)°lzli —igF.E<
AN 2]3le] o] HBol obF o x w|x| 3
2=

vl EBERE A vl HIRAYe] X8l
REGHE N A s 2 Aol AAFHI ok F
el Ehol gk HEe] 1A, 2R RER
#kel 2l SF38F el

F-dahtd, Ryel EHEEI LI iRt ®
& sl w29 #FeFE Adue
ol F 1 FitR7} ol®E At F2 WAHsd R o
3 g Higel FHIoR, Tl e

FERE GHle] A=A e, REERHE
TellME ElaEEe] Aol RtEgE] JFEe)

QAT ol Aolehw
#28 fElREC F
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Fre okd W, 2 WS Qlashmuke o R
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olvbg AAstA] ke okdh 1 A% Rigke
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BisES 7o) Y-S 7122 slA o] FofA| L 9l
t},

mebx] R EE RS Tl elx fubx
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EIRIGTHIE SE35E, F45F BEREEEHER, B p. 129

—114—-



RAe] AR gy shA e} oljsle Rbgkel
U 49 HHBEBHE®7F A= e A
o]t}

o2} zro] (REgET REEFHE7E Y3 LA AL
o] &3 xpri7t 2Ag A sl kg
& BIESh=d, 278 A7A Al f&
BREES 7122 3l 9lol AHES A7 e o
A3 #MES A slie F-ERREY &
& FRE s U

wheb A (REGFGORERE G =gk TRES [k
2 3 fEEBREES) ®EY 73S, 58 o #go]
dAstete 2710 BHET 7 -olv REH
Aol & v A}

) shed, B OKE REBRHHAIAT = &
HHHEA osle] REES B3 REFD
A F fEbpitierl #Es F-ole RBEY &
B 1% 2] RitRiEeFo]l 2etrl e g X3 REgK
#¥& AaAsAY, ol F RiEHES LB U
4], olxe] fufa®Ehe] [FEHI™ (Principle of
Change of Risk)eltt,

2. fEfge] T i

fabel ) (change ofrisk) o+ fElge] #E
(variation of risk)® fEkEe] % (alteration of
risk) o] Sl A olF WEs] EE Her)
led I W8& ohsa 3ol

17) KRE®GH), 8 LRMHHR, MR, 1950, p.60

HLEREECN AloiX ERBRNS R VY HEGEH EE 5

1) fEbiol #E

¥ EREEel alolAe fEize] # ¥ (variation of
risk) & RERAE HET o, RBE7} ERE
o] KR 2 aEstal =3 443 EERREE
7¢ FREEES B 2lste] #W == Hinsle
Ag oo g

ololl &, S-eivie} Mk 7020 fobze] B
Bl diste] THRHEZT FRHN ®e A
AHrglol B BT IS MBS AV fige] #
E e vlele] we R fEigs GAE S BE
e EinstA & de= RgEe 1 B ==
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I HESL U

Afgel o3t HRERE )

(1 #ie s s,

(2) il A%E e,

(3) ks WEI ooz,

ol I3t fafel BRER WE == B\ine &
5 BEsn RiEe 2 F9 Abate] oishe]
JRH A s ‘

ol& 3714, & M e, fumgAlSe] s«
ik o] BE (RS AT o199 fikge] WE =
= e 1e] BES Aeleiof Fd], Fold
7P T BEE S fefael BE s BMNE Slaibe
HmEHe] Aol el el 583 Al (material
facts) 7} vHE7MA 2, fElGfiE] F83 4ol

18)

19)
20)

21

BT E = HRBEE RGOS S A4 RigE daled 233 AAE Haetz, K2
ApAle 4l ol HBE AH(FRY: H651). o) Ho] ol Eul H4zE#F (disclosure and representation,
Anzeigrepflicht) ele}t. (R&Z, fREEE, =40bt, 1988, p. 101)

BIFFI, W LRGSR, BRILEEE, 1975, p. 135

wE (LR dolxel kel gl #Ee B8 —EE] RGBS £31E BRREBEE, p
156, S&HFI8E, AHEE, p. 1-KREERGEE), 115E, p.60

feb o) WEI g s BE pEET etk of WEo) dete] ke #EE A BME BROche
DONEEMIE, BB, HWLRRR, p 331, BRI, §H%E LRMK, pp. 255—256) 7 Bkl MELS wl=4| fEige
m@hnmte] ohJalm st (S Hi, FiE W LIERTEER &, p.345) o] sleh 2dd, fElgEgie 2 FA7}
HEe AL 2 e Aselmg AANFEARA fEie #E FY EME FUA SR Al UE
o}, WE-L fhgol Fel A 2 Ao, AU W KTHEA e £H2 2712Me fEhge)
e Aee TAE =HA ¢evh

)3 HOEe 20 Rl ke #E fme ®inE fridshe AL T wUelzkx mrale
Aol ZEgsiet 7kA] Fsta ok

(ROXEH, §iiBawsL, p.109)
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e EREELRA Aike] #ME == BnE R
B3R R Al RGgE7E 7] sl
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L2 O BEe A4 gdeeign Qe

$5 A3
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M.LA. #6fR), fikke] BIE(RRE H7026F, Bigik
58251, M.LA. 584815F), #R(MLA. #5910, 5%
HIHT, HRESoth
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703 A, 2 W& o 3

(1) ML fgEE o] BUR T #Re
fREgE o) BTBIMGATS) BHEal KAk B
o2 e =,

O e BITHAHS BF M H701E
BES TREGES Hitel BAsly] Ao #Es #
Bk ol RERHS 2 Hhe dedugn
HEsla gl

o] 74 M ES) REFUIE =t HRHBE
o Y92 s A7) el REkE wstd
Bt glot, 2 AR Qe gz Y7 ue
= RIS AN =5 JRE ubshslodo} jr}

@ REHES EAphke] #BE

sk S0 27ES TIREEES HiTol B
Foll IR E &£ HREEY ‘EUs AHRE
Qsle] HiEE FEY e RigEe 1 #FER
2] Aae] wisle] FELE AR ohch 2 HEFE
i glem® Mo @fo] RIGWME £ #R
e Hfol Eotd = v Abfol A el

22) W, AR E, p. 147
23) EIFIN, 7B, BiSHENR, p 136
24) WEW, FHBE, p. 149
25) WHRH, ABE, p.151

1 RigEe wESA dech vt gk
#e] olgor B fgHES] AhfoslE sl
2l e Al A, RBFHIE v HRIREANA
2o el gledE B3R AT RigHE
RS Foshke AL UF= wEst7] dioldh

(2) v L MOARSEETE o) MR MRk $T703KE R
BHE v #HiRkeE] BEde A2 st
o Bid BEY odel= REEs 2 BELY
Abatell diste] BIES 1A deokl HESL 3l
o} o] Afele REBRWS 2587 did &£
BEe 23 RigEEES Fke & ok

kel e Ael Higel flovt Mk HI03%E
s A ste, REGRKGE == WIRRES EFE
ol Fobd F e AHFE U3t Mifel #HE o
A7 delle RigEe 92 BES Hofsiy,
2 REES BRIEMBHTCIE BtGKlE o1& ¥
Az A2 wech A7) RERGE =< #%
g RESLER Eotd F e AHiE A
A=, 259 39 - Ao AFA U F+E
Kigiss s

ko] iR E e A tole REEES RERMK
#ell slelxwt AES HES A% ded=
BT M E o) A follE ols} e TE S
2 oe AL, AAA EhkEbEhEiel Minel st
T 2sd vy e PR Aolmz &

3] fiiEel 13E s Jalrl dEelch

FlE EeEime BRol st ®Ee
REzA|

FET REE LRERE

&gl AolMe REERHS A5l A7 &
ol #ES RIREAA Baslold FHe W
A S el Aol EHEES B
Faljxe tdlckes BB EAHA et
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281 EREH AT HRGEE SRS
fREEE2 A TLBAtaet & FRI F K
5ol BEol dzo] HF el ool Uil
REE#ES HESIE AL FRoE stz Yoo,
fabgige] WMok REHHE 1 Al-ed A
Hagcs AANE #REEANA g o2 &
W& #iyAle] REEN R $-x) 2 7)8E #Hgko] ol
o HE sk, Bikel oA RS HaE
el diade]l He Ffd olug wWHsE glew
HRLE, o] M A (annulable) 7} Hrhs A
o]‘:}-za)

AT, Fgel el M= BEMC R fElko] wE)
A 3& W RERHS Bt (mplied co-
ndition)®™ &2 3}3L glom, fEbgwEhe] J5iH el
PAJNE WA S Wik 2 B BRe) i
RS febr BB ikl R Aol Egts)
Al glep

a8 3 BRI EREE-S EEe) EEkgEd o
stol FFME B e 7 ded, 2 g2 o
e

1. fiigel #F

ik kol QlelA e figel %% (change of voy-
age)°l® 1906% KB L {RExE: (Marine Insura-
nce Act : MLA) 5458 1HNA REgH= &R
Bmsral A Ael L FE#S FEBAKK d
2 #@Esle Aol

BT wusfkel e BAREA 7 Rige TR
HE A 52l 33 o g YE LEe o=
£ oA 7Y v} Rl fHREE Aoyt

26) BARA [RBEIZH5
27) $ARRE, HBH p.73
28) #ARRAC, BRI, p.75

BN & o & BEMBHE, fRIgEEE 7RIS

R ool fbEine) AR B HBER R 7

gate] WHEE oAt AR fiyge] #EOR B

o] o] &4 Adsle =3 fiige] WE-S BALGHI
IE LA REGL AT do2 dAE
Rel o] B4 AT WKL frie] BEL

o BT ANl BABAES HEE BT
o2 shgnk

Bl LARIEE: B4R Al #E 1 X
Foll #3to] chga o] HFEStL lrh

MIA S.45. Change of voyage ~**** (1) Where,
after the commencement of the risk, the destina-
tion of the ship is voluntarily changed from the
destination contemplated by the policy, there is
said to be a change of voyage.

(2) Unless the policy otherwise prvides, where
there is a change of voyage the insurer if discha-
rged from liability as from the time of change,that
is to say, as from the time when the determina-
tion to change it is manifested ; and it is imma-
terial that ship may not in fact have left the cou-
rse of voyage contemplated by the policy when
the loss occurs.

(1) fababitatd MAARS) BIE#E) REGESA o
A FHd A R BEEYS Aol #E
o] #go] glxivta wike)

(2) RIS Ak #HEe] e A+E A

sty fifgel #Ee] S Aol KgEES

2 BEA, F RS WE Y RECH ddsd s
R Fifol REkr®ch Eja, RFE E4 A
el RIEE ol AsiA #ikkE HAR olEst
= el glolx 171 TRiel §-2ch

H%, 1980, p. 68

29) HEHPE Foll s WHMAES BEE i B HRFE BESLE AHMY A KE(condition) o]k
ey, RS 2§02 doiabel %Kol Rlb#ES Kﬁﬁﬁi@r% fEkeol = BURIEH(implied condition) ¥ A3/R
{4 (express conditon) el St} &= %“VP&"‘] ey 5F7F 9O, REBESN 1 EEY A7) dlel=
o] Mol o)sled wrads] WNAL AHE BAEE Zolv #hEv BRENYE B dedH $EE
#gke]l Abgslojolul w2 A WHINES] UEFE %fﬂl‘fs}— Holc}

BISB=, LG (TE), BM#Ed: & LREHREE, 1950, p. 125
30) SEEH, 15 LIEMCl AUl A i LS ikl el B B, RIGEEGEE, #314£, 1988, p. 159
31) AEEGE), BEEERR, SEREVES, 1973, p.54.
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2. Efidke] ME

BETTHES] 87 (alteration of port of depature)®]
T RIBHE ) BAHES A Aol Mol 2 E
o 2HE 9] 91 o8 HoZRE HKs
T AL #IH, o]A¢ kg BAAstA dech
deh, kel BE-L fERMS o1 FelnE,
HEoll iAol firge] #E E3F A GEch
), 25l glolAle EEe o EOEY
El(from any port in United Kingdom)<} & #
o2 Rl MEse 2ol EEolnz, #
REGARAAC] W= Al EAglo A ol & B
= fom, oy FHSol= g #FEe] =HA o
=rh® HEg BRI 43T AR BFE
thate] o3 ol HEILUTH

MIA #43. Alteration of port of departure *****
Where the place of departure is specified by the
policy, and the ship instead of sailing from that
place sails from any other place, the risk does not
attach.

B REEES A Aol #iffe) 2
Froll Al HEEEA] 2L opEA A HET =
REzFE 2 FE> BALAELA] ottt

3. B %
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RGO R BEEA st Bied Aog
FAH REHEF BAH REFH dFE
T} o] AR HHEEEE I S ol
@3}z kel dhe BURAY B (an implied

32) @HEM, FiBHR L, p. 160.

condition not to deviate) & FFA|#H ot i}

o)X #uisrl BT R MKS wel o) R
= FiRsl FEe GRS BlEstT B0
S FEEY ZAolBE o] FitR7l U AV o)
ENEE REGEZE AT o] BAEEHE 2
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FatA ot At s Uk ol83 wHkE
fseofatwl A5 MRE BME ¥ BR#S #Es
A @& BEHEAAM oJEHE NS BI}

4. B K

#ii(transhipment) | 3 REF &l A3 #
i, Ev MAKFERE 52> BEREY A$dE,
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