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(6) 3 Avi. 17,309.

(7) (1956) : 2.QB.272.

(8) B. Cheng, “Crimes on Board Aircraft”, Current Legal Problems(1959), p.177.
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Society, Report on Crimes and Offences on Board Aircraft for Submission to the
Minister of Aviation (Mimeographed, 1962) : Sir Richard Wilberforce (as he then

was), “Crime in Aircraft”, 67 Journal of the Royal Aeronautical Society(1963),
p.175.
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(10) See Furtherr B. Cheng, “Crimes on Board Aircraft”, 12 Current Legal Problems
(1956), p.177, and “The Extra terrestrial Application of Internation Law, 18 ibid.
(1965), p.132.

(11) ICAO Doc. 8920 5 see B. Cheng, “The Hague Convention on Hijacking of Aircraft
1970—The Legal Aspects”, 76 Aeronautical Journal (1972), p.529.

(12) Implied in Art. 4(2). Cf. the International Law Association” s proposal to the Heaque
Conference, ICAO, International Conference on Air Law, The Hague, December
1970, Documents, Vol. 11, ICAO Doc. 8979—LC/165—2, p.54, and comment by
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its Observer at the Conference, Id., Minutes, Vol. 1, ICAO Doc. 8979—LC/165—1,
p.76.

(13) A7k FoF A1754A

(14) See B.Cheng, “Custom . The Future of General State Practice in a Divided World”,
in R. St.J.Macdonald and D.M.Johnston, The Structure and Process of International
Law(1983), p513, at pp.532—3.
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(15) Explosions caused by bombs fitted with altimaters which were contained in postal
packages destined for Israel being carried by a Swissair Coronado(all on board
killed over Switzerland) and an Austrian Carewelle(aircraft succeeded in turning
back to Frankfort).

The Times, 23 February 1970, p.ie : 28 February 1970, pda.
(16) See B.Cheng, “Hijacking and Sabotage,” New Society(2 August 1973), p.270.
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(17)  See ICAO Doc. A26—WP/41, Ex/9, 14/7/86.
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(19)  See ICAQ, Legal Committee, 20th StaS\(m (Special), 830 January 1973. Minutes
and Documents, ICAO Doc, 9050—LC/169—182 i ICAOQ, International Conference
on Air Law, Rome, 1973, Minutes and Documents, ICAO Doc. 9225.

(20)  See further AW.G. Kean, B.Cheng, Sir F.Tymms, “The Latest on Hijacking,” 77
Aeronautical Journal{1973), p.338 5 “Comments on the Report of the ICAQ Special
Subcommittee on the Council Resolution of 19 June 1972, “ICAQ, LC/Working
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Doc. 9050—LC/169~2(1973), pp.277 81,
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[Summary]

Some New Problems of International
Aviation Security — Considerations
Forcused on its Legal Aspects

Wan-Sik, Choi*

This article is concerned with the comment on “Some New Problems
of International Aviation Security—Considerations Forcused on its Legal
Aspects”. Ever since 1970, in addition to the problem of failure to accept
the Tokyo, Hague and Montreal Conventions, there has heen also the prob-
lem of parties to them, failing to comply with their obligations under the
respective treaties, in the form especially of nominal penalties or the lack
of any effort to prosecute after blank refusals to extradite.

There have also been cases of prolonged detention of aircraft, passengers
and hostages. In this regard, all three conventions contain identical clauses
which submit disputes between two or more contracting States concerning
the interpretation or application of the respective conventions to arbitration
or failing agreement on the organization of the arbitration, to the Internatio-
nal Court of Justice.

To the extent to which contracting States have not contracted out of
this undertaking, as I fear they are expressly allowed to do, this promision
can be used by contracting States to ensure compliance.

But to date, this avenue does not appear to have been used.

From this point of view, it may be worth mentioning that there appears

* Professor of Aviation Law, Korea Aviation University,
The First Vice Chairman of the Korean Assoriation of Air Law
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to be an alarming trend towards the view that the defeat of terrorism
is such an overriding imperative that all means of doing so become, in
international law, automatically lawful.

In addition, in as far as aviation security is concerned, as in fact it has
long been suggested, what is required is the “application of the strictest
security measures by all concerned.”

In this regard, mention should be made of Annex 17 to the Chicago
Convention on Security—Safeguarding International Civil Aviation against
Acts of Unlawful Intereference.

ICAO has, moreover, compiled, for restricted distribution, a Security Ma-
nual for Safeguarding Civil Aviation Against Acts of Unlawful Interference,
which is highly useful.

In this regard, it may well be argued that, unless States members of
ICAO notify the ICAO Council of their inability to comply with opecific
standards in Annex 17 or any of the related Annexes in accordance with
Article 38 of the 1944 Chicago Convention on International Civil Aviation,
their failure to do so can involve State responsibility and, if damage were
to insure, their liability. The same applies to breaches of any other treaty
obligation,

I hope to demonstrate that although modes of international viclence may
change, their underlying characteristics remain broadly similar, necessita-
ting not simply the adoption of an adequate body of domestic legislation,
firm in its content and fairly administered, but also an international network
of communication, of cooperation and of coordination of policies.

A further legal instrument is now being developed by the Legal Commit-
tee of ICAO with respect to unlawful acts at International airports.

These instruments, however, are not very effective, because of the abse-
nce of universal acceptance and the deficiency I have already pointed out.
Therefore, States, airports and international airlines have to concentrate
on prevention.

If the development of policies is important at the international level,
it is equally important in the domestic setting. For example, the recent
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experiences of France have prompted many changes in the State’s legisla-
tion and in its policies towards terrorism, with higher penalties for terrorist
offences and incentives which encourage accused terrorists to pass informa-
tions to the authorities.

And our government has to tighten furthermore security measures.

Particularly, in the case an unarmed hijacker who boards having no inst-
rument in his possession with which to promote the hoax, a plaintiff—passe-
nger would be hard—pressed to show that the airline was negligent in
screening the hijacker prior to boarding. In light of the airline’s duty to
exercise a high degree of care to provide for the safety of all the passengers
on board, an acquiescence to a hijacker’s demands on the part of the air
carrier could constitute a breach of duty only when it is clearly shown
that the carrier’s employees knew or plainly should have known that the
hijacker was unarmed.

The general opinion is that the legal oystem could be sufficient, provided
that the political will is there to use and apply it effectively.

All agreed that the main responsibility for security has to be borne by
the governments.

A state that supports aviation terrorism is responsible for violation of
International Aviation Law.

Generally speaking, terrorism is a violation of international law.

It violates the sovereign rights of states, and the human rights of the
individuals.

We have to contribute more to the creation of a general consensus amo-
ngst all states about the need to combat the threat of aviation terrorism.

I think that aviation terrorism as becoming an ever more serious issue,

has to be solved by internationally agreed and closely co—ordinated measu-
res.



