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Befitol QoM BES W2 28 ES THHAUNE Kol HEY
ROEEREO) o}r] 9ol wm Az g HHE 2 B ol Re
ERIS) Edlelo], tlo4 F&ftd %7} ik

A, R B | n'i"ﬂIUr. 9% FirEicEoR HE sk A
RE ) e el BEYD QT R RESY ThEs RE
oAU Ko ZFLEVE Hokh

R Q1o Bl o) BIB it @ % RIS Baah ) Bs 2 Slch,
2R 2 Wk HAERY HEE QAT BT fEREARE 5%
%FEJ%EE BEE gl Bol 917 MEe] SN RARS i

HEE Hastolokd HUp

i,

. s=2pgs gfisty) 93 HRER

fizettel of g EE T B o) iR ihe - KR BREH RS 8L,
REMARY BAS 7Y 8%, BEE 92 RE W Reed
LB S BESY A8 MEMGAREE 2 KoLy WEY &
HECl REE v AR 2 o] BEY RE HEREC KEIAE

2)  Doo Hwan Kim, “Some Considerations of the Draft for the Convention on an Integra-
ted System of International Aviation Liability”, Journal of Air Law and Commerce,
[School of Law, Southern Methodist University, Dallas, Texas, USAJ, at 774-776
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3) Bin Cheng, “Sixty Years of the Warsaw Convention : Airline Liability at the Cross-
roads(Part 1), 38(4), Zeitschrift fur Luft-und Weltraraumerecht, 319-344 (1989)

4)  George N. Tompkins, The Defeat of the Monteal Protocols in the United States.
“What next ?”, Lloyd Aviation Law, pp. 1-6.(1983)
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5) Asahi Daily News, Tokyo, Japan, November 10, 1992.
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6) George N. Tomkins, Jr. “Unlimited Liablility  Japan and Beyond”, (unpublished

article), Talk given by George N. Tomkins, on March 4, 1993 to The Institute of
London, 5-6(1993)
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(B, w&)oln RN 2 HHT MZERME i B#1Y Georg N. Tomkins,
Jr. 7t EEAA B RIelth
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7)  George N. Tomkins, Jr. Supra, at 6-12.
8) See, GRBaccelli “La Convention de Varsovie devant la Constitution Italianne”,
Annals of Air and Space Law, Vo. X, 1985, pp. 217-226 and G. Guerreri, “The Warsaw

System Italian Style . Convention without Limits”, Air Law, Vol. X, 1985, pp.294-
305

9)  See, Dicision of 25 Octorber 1976, Air Law, Vol XII, 1987
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Bt sHE s ol #RMes F4% B%Y LHPh Diederiks-Verschoor
HAZOY I FEAA R Rl FlEs



Wrh AL AL Aer AAHD HERAY K #3to o EEEHT
FHHIL YA 47] MES ofud MIEE fREEA &3 ok dE ¢
BaGEN F23e e deREEAA Al%REAT. 1dE2 e il

ZEfitE 0| %’Eﬁ%fﬂ Flme 93t EEREE ol AL 15T & I
oAl BRE| #5RHA S 7t Ak B2 BEREE S Zihd ol i1k
(=2 %ﬁz@{t}t— AL olw ff—brh sHtElm QAL B Ehd o
olglz Bt}

LHPhDiederiks-Verschoor ##+ o9 22 FiEkIRAN FhE &
B2 sHAHe 7 EES FE o9 1ifTstd Anglo-Saxon ¥ FolA]
frfeste "SR BE e Aolstn FESHOY dd EHE
B RS AR BESEE RS BRI 1RE wRAC Mzt 1978
% Erebusll® B2 S wo) BEFEFHAAN 2 TET £71 i
wET AR Bed wew fimits ®ESA Heho =i ® s
FEEES hastelol & ®utolyzl EKEC distd® RigEke Bav
AL F7FE THast Aok o ke At Sle FUHY BHE
BH37] 9 ol B Bk &8 FEao Hihse Aol
283 aRL it SEEANA HES] winso] S} o] B B
AR glo BESERKY fHe HERE aasted B BAGE
KRR, HigE, WOEE(FS) O KEitsle AFdg®

VIL &S F

L who} Zo) A 4L HIAE @ R o8 Yt BEY BINEE
ZMAA e KE(F: A B 2 ERfizsERy REe Bz
Eine EREMY) 2 LY e deEe G2k fiEEl 2
< HIMREES Rt de R Emsty LS Hadd +71

14) LHPhDiederiks-Verschoor, Supra, at 8.

15)  See, for details M.A.Vennell, “Report of the Royal Commission to Enquire into
The Crash on Mt. Erebus, Antarctica of D C Aircraft operated by Air New Zealand
Limited”, Air Law, Vol. VI, 1981.

16) See, observation by E.Tobi about Aspects of Aviation Insurance during a Colloquium
in Rotterdam, 8 Octorber 1982, in the Dutch language.



b IR gloiM e BEMZERAY ’E 29

ATH Yol of | YetEe BIAMZEER oA Ja2ifEind o ¢
EEREEHES #HADZ de Jetexs o6l Higafn 2 EE
—HERE).

BE B KA ol & MmE R dde AL BT 2gn
T fRbgol B zsER A K7L % BERE Y REd P2e WA
He FE #HE B3 gk Aol MR FBIRY famER A glojA
A = e AR %ﬁiﬁmai dZ oMol AT glenR
DB Aol obd R By} ¥ fi—8 A#os EAMREEES
1 EAI7IE Alo] vhE2 8 Yolea iv} o] AL TEEC] MR 9%
firs #EEs Hed v 288 £ Aol

Sz A0 BEE Lk B KN - ibal #bEo] dojwth
ZZER Ao|AM SemBIEE o] R $u #He BEEMEE Hin
=1 Ak g7y AR £y MEY G BEMHSOR #iEs 1 9l
edELE RRoE iy BEREEN 2Hmo Y BEAE) m

oA #Eins s gl

BT BEMZEETHE TN fifise HIS Bifse ERELR
EER SEHREC MRS 44 E3dw 252 izt odte] w43
FEERA R HE B A7) A8 MERELEESE, e TEMA,
Mg HIE S Hel BEREFRE e ol it

OB HIEER A BES A A 2 HES 1 BEY fiEle ME LY
BE, B BE, B0 &8 29 ohJ g Mk FERE REE BB
gho] Hifrol #3 BEAAE AEIC AAo) JEAEHIS MZEERA
Listel &5 HEE she REREG LY #EE AWsA 23tz Ao

SRR S A UHT EHESHA BAE T 7] Wl 2 Mol
et #EAE HEE BHEYE KF WE 2 HES THIATL
sl gt = Fft ﬁtfﬂ BEVEIEREC] o r) ikl whekA vl §- Oh 2 HEFIE
ZFAA B EEED ol & EHL O o4 EELE 71 §ith
KB BARC oM BIMfZER A HE-& SRELHIE/ BHE AT
wH, 3%@ zga ojggo}l, Felotd sy kHre BRES AR
HIEFIES KEsta o FREELHE =+ ERETHES REso
Ae Ura‘r file) BIEAZBER Qo] Me & EEHEY HFS &
Hpyez fhrsty & BEEKE Hd ZIHEE F-A717 dstdse



30 MEHEEEEE

SEaFFTHAN S MEERAS HES o2 181 BAMOE W
#ae Ao wigAsitty 2o

BRIz BT s HER g B8k g3} 19927 54 11
HAE 220 Afolol 2EZLAA BlE IAed A9 £REc d&H
e HEY BABFEZZIRE EFE 9o

VR, =28k 2E) 9T E H35te) H4te) #rES (s

A wmH
28, sz Bild fiaftd @ B
Lit BROMEREGE d228Ed B I kY L3 HAES

REBENCE AT Ae o 1%:1 HHER s Ak Mz ool A ARk
BEROS HlEster EEG REE o #E BIEREMZZEN
(ICAO) EHHHER G~ L i EHAES U U s 2 &4
HhE A g dojgkal 2o

F2e TRER e "EEMEREY MAHE MY A2 BEET
of rldE SHEd Hffitte MEERAY HES BEY J=iEHE
RAMo s wFEg LE) 9k

e RN BEMEER Y HEES H—A77] Yt
BRI (ICAO) o @S HER & 9 BIRRHEREH G (IATA)
MABERAY REHRA e L2 42 EREYERS HiITeg A2
#a#3le wholth

e THED W) SRR A2 & R #{lee R o]
EHE) RE BEs7) 93te drles ICA0Y ks HE ARG H20K
G IATAS] BHERRGAM 220N “HEERAY HEH
BT BT AN RS BENCE BT HET AL BEde
Hpo] T},

IL



31

An International Air Carrier s
Liability in a Changing Era

Prof. Dr. Doo-Hwan Kim*

{Table of Contents)

Foreword

I. Introduction.

II. Reasons why the Warsaw Convention should he amended.

I, The international conference for the reform of the Warsaw system

V. The prospect of the ratification of the Montreal Additional Protocols
No 3 and No 4 by United States

V. The adoption of the unlimited liability system by Japan's airlines.

VI A deceision of the Italian Constitutional Court and the conditions of
air carriage in Europe,

VI, Conclusion

Foreword

This article was more supplemented and readjusted my Tokyo Confere-
nce’s article of titled “the Second International Conference on Air Trans-
port and Space Application in a New World” which was held at Tokyo,
Japan on June 2—5, 1993.

I was expressed my opinion and comment by summary of this article
at the aforementioned Tokyo Conference.

I acknowledge sincerely with many thanks to Prof. Dr. I. H. Ph. Diede-

*  President, The Korean Association of Air Law Dean,
The College of Law, Soong Sil University Seoul, Korea
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riks— Vershoor who is a most Famous scholar in the field of air and space
law in Europe, Emeritus President of the International Institute of Space
Law and Emeritus Professor of the International Institute of Air and Space
Law, Leiden University, The Netherlands and to Dr. George N. Tompkins
who is a most famous Attorney-at-Law in the world, representative partner
of Condon & Forsyth, which is specially handled the aviation accident
cases at New York, the United States of America for sent me their valuable
articles by Fax and air mail on May, 1993.

Particularly, I was cited and refered many parts of the abovementioned
their articles in order to introduce to the current news in the field of
air space law in the world to the Korean readers.

I was written this article for the purpose of reporting the content and
results of the Tokyo Conference and of congratulating to Prof. Dr. Joo
Chan Son (Emeritus Chairman of the Korean Association of Air Law) 70th
birthday anniversary.

And also | was introduced the content and results of the said Tokyo
Conference in this Korean Journal by the Korean language.

I. Introduction

The Warsaw Convention of 1929, though amended many times during
the past several decades the sole convention which contains private—
law—based regulations on air carriers, has played a very important role
in establishing an international legal system for international carriage by
air.

The Warsaw Convention established a set of international principle to
promote uniformity in resolving legal claims arising out of contracts for
International Air Carriage.

The Warsaw System consists of the Warsaw Convention, the Hague Pro-
tocol, the Guadalajara Supplementary Convention, the Montreal Inter — Car-
rier Agreement, the Guatemala Protocol, the Montreal Additional Protocols,
No. 1, No. 2, No. 3 and No. 4. The Warsaw Convention imposes the burden
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of proof on the air carrier instead of the victims, thus presuming the air
carrier’ s fault for personal or property damages caused during international
carriage. The sum of the compensation for damage on a carrier’s liability
for the death or personal injury of each passenger is limited to the sum
of 125,000 Francs Pointcare, that is approximately US $ 8300 under War-
saw Convention, the sum of 250,000 Francs Pointcare, that is approximately
US $ 16,600 under the Hague Protocol, the sum of US $ 75,000(US
$ 58,000 exclusive of legal fees and costs) under the Montreal Inter— Car-
rier Agreement, the sum of US $ 100,000 under the Guatemala City Proto-
col and the sum of 100,000 SDR under the Montreal Additional Protocol
No. 3.V

As a fundamental principle of the air carrier’s liability in the international
convention and protocols, for instance, in the Warsaw Convention and the
Hague Protocol, the principle of limited Hability and a presumed fault system
has been adopted. Subsequently, the Montreal Inter—Carrier Agreement
of 1966 the Guatemala City Protocol, the Montreal Additional Protocol No.
3, and Montreal Additional Protocol No. 4 of 1975 maintained the limited
liability, but substituted the presumed liability system by an absolute liabi-
lity, that is, strict liability system. The Warsaw Convention has been amen-
ded many times during the past sixty years in order to increase the maxi-
mum amount of liability for damage sustained in case of death or injury
of a passenger because of an increasing desire to protect passengers dama-
ged during an international flight.

In the international legal system for air transportation, the Warsaw Con-
vention has played major role and have been amended many times in
consideration of the rapid development of air technology, changes of social
and economic circumstances, difficulties in proof and discovery of facts,
need for the protection of victims or an injured party and so on. Some

(1) Doo Hwan Kim, “Liahility of Govermental Bodies in International Civil Aviation”,
The Highways of Air and Outer Space over Asia, (Martinus Nijihoff Publishers,
The Netherlands), at 186(1992).



34 MZEEBEEE

amendments became effective, but others are not still effective.
As a result the whole internationl legal system for air transportation
is complicated and tangled at the present.

II. Reasons why the Warsaw Convention should be amended

Many economic and social changes have occurred since the Warsaw Con-
vention was effectuated. First, due to the rapid development of science
and technology in the aeronautic industry, the propeller aircraft transporta-
tion is gone. This is the age of transportation by supersonic jet aircraft.

Compensation for damages caused by aircraft accidents has increased
in dollar amount as well as in volume. An air carrier’s liability should
extend to loss of expectation of leisure activities, as well as to damage
to property, and mental and physical injuries.

Second, when victims are not satisfied with the limited amount for which
an airline corporation is liable under the current limited liability system,
they tend to bring claims against the manufacturer of the aircraft or the
air traffic controller for the blance of their damages which are not throughly
compensated by the airline corporation. The Warsaw Convention does not
cover claims against parties other than the air carriers. Thus, the air carrier

may take advantage of the liability limitation, which the aircraft manufacture
or air traffic controllers cannot. This disregards equity or distributive justice.

Third, the liahility limitation in the Warsaw System is controversial and
questionable. The Warsaw Convention allowed the limitation of air carrier’s
liability because the aircraft business was very dangerous and risky at the
time of the Convention. It seemed fair and reasonable that the air carrier
should not be fully responsible for all the damages caused by an accident,
and the passenger should bear past of the risk or damage. In the light
of the development in technology and safety of air transportation, this reason
for the liability limitation does not exist anymore.

Fourth, because the Warsaw Convention is very complicated, the passe-
ngers receiving compensation for damages caused in the same aircraft acci-
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dent have very different rights according the jurisdiction in question even
though the passengers paid the same freight. This descriminates among
the passengers and cannot be justified any more.

Fifth, insurance poses a problem, nowadays almost all the damages resul-
ting from air transportation are covered by insurance. The final and ultimate
payer of the premium is the passenger or consignor of cargo.

The problems of indemnity in insurance law are closely related to social
justice problems. Influenced by the principle of absolute liability, however,
that the present air law system could not settle air law problems and dispu-
tes without dramatic and comprehensive reform of the Warsaw Convention.”

. The International Conference for the reform of the Warsaw
System.

Many amendments have been proposed to each Convention due to the
rapid high—technological developments in aviation, the changes in social
and economic, environments, the difficulties in proof and discovery of facts,
and the need for increasing protection of injured passengers. Not all of
the proposed amendments have been enacted, however. As a result, the
international legal system for air transportation is presently complicated
and tangled. Since the early 1970s, many aviation law professors and lawyers
have tried to integrate and simplify the international legal system for air
transportation.

There are many changes in economic and social circumstances because
it has passed more than a half century since the Warsaw Convention was
effectuated.

The aircraft industry is very complicated assembling industry, it utilizes

(2) Doo Hwan Kim, “Some Considerations of the Draft for the Convention on an
Integrated System of International Aviation Liability”, Journal of Air Law and Com-

merce, (School of Law, Southern Methodist University, Dallas, Texas, U.S.AJ, at
714776,
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many people in a variety of jobs, including parts manufactures, air service
suppliers, airport employees, air traffic controllers, governmental agencies,
and manufactures or suppliers of aircraft facilities.

The Legal Committee of the International Civil Aviation Organization,
has ever been made a resolution which recognized the need for making
out a new Draft for the Convention to make the Warsaw system integrated
and less complicated.

Professor Bin Cheng, Chairman of the Air law Committee of the Interna-
tional Law Assocition(ILA) and Professor Jacqueline Dutheil de la Rocher
have made out a Draft for the Convention on an Integrated System of
International Aviation Liability covering for surface damage caused by fo-
reign aircraft during international carriage by air.

This Proposal was discussed by many air law professor, specialist and
lawyers in the Air Law Session of the 60th Conference of the ILA held
at Montreal, Canada from Aug. 29 to Sept. 4, 1982. That Draft for the
Convention was not adopted but deceided that it should be under contineous
analysis and review by the next Air Law Session of ILA.” The Proposal
means the synthesis and unification of contract liability and tort liability
within one Convention.

A detailed study of the present position and proposals for renovating
the Warsaw system exist already in the form of the Alvor Draft Convention
relating to Internationl Carriage by Air, adopted by the Fourth Lloyd’s

of London Press International Aviation Law Seminar held at Alvor, the
Algarve, Portugal, from 11 to 16 October, 1987. The Seminar was attended
by one hundred and sixteen executives and legal advisers of governments
and of the airline, aviation insurance and aerospace industries, as well as
members of the legal profession involved or interested in aviation, comming
from twenty—seven countries.

(3) Bin Cheng, “Sixty Years of the Warsaw Convention : Airline Liability at the Cross-
roads (Part 1), 38(4), Zeitschrift fir Luft-und Weltraumrecht, 319—344(1989)
(4)  Cf. Proceedings of the Fourth Lloyd’s International Aviation Law Seminar(1987).



Doo-Hwan Kim : An International Air Carrier’s Liability in a Changing Era 37

This Alvor Draft Convention Relating to International Carriage by Air
has been integrated by the principal content of Warsaw Convention, Hague
Protocol, Guatemala Protocol, Montreal Additional Protocol No. 3 and Mont-
real Additional Protocol No. 4 and also has adopted the principle of the
limited hLability and the absolute liability system.

V. The prospect of the ratification of the Montreal Additional
Protocols No.3 and No.4 by the United States.

Nowadays many states are greatly interested in ratifying the Montreal
Additional Protocol No. 3(MAP. 3) and Montreal Protocol No. 4(MAP. 4),
whether the United States ratifies these Protocols or not. The United States
had failed in 1983 to give its approval to MAP, 3 and MAP. 4. Consequently,
it was urncertain for many states whether thev should go ahead and seek
to bring these two Protocols into force without United States, or wait for
another lead from the United States, or to abandon the Warsaw system
altogether.”

The MAP. 3 contains a provision which permits a state to a Supplemental
Compensation Plan that will provide a procedure for swift and efficient
compensation of passengers killed or injured in international air transporta-
tion.

On June 24, 1988, the Department of Transportation of the United States
proposed to the Senate to ratify the MAP. 3 and MAP. 4 with a Supplemental
Compensation Plan in order to protect US citizens. On November 15, 1989,
the Committee on Foreign Relations of the United States Senate held ano-
ther hearing to discuss the Protocols and the provisions of the new Supple-
mental Compensation Plan. At the hearing, representatives of the Depart-
ments of States. Justice, and Transportation, airline industry leaders as
well as spokes-persons for various associations of this Committee. On June

(5) George N. Tompkins, The Defeat of the Montreal Protocols in the United States
""" “What next ?”, Lloyd Aviation Law, 1—6(1983).
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21, 1990, the Committee voted to report the MAP. 3 and MAP. 4 favourably

to the Senate for advice and consent. If the said Protocols are ratified

by the Senate, many countries and airlines in the world will be affected
by this.

1990 —The United States Senate Foreign Relations Committee votes 13-
2 in favor of agreeing to ratification of Montreal Additional Protocol
No. 3. Nothing happens in the Senate.

1991—The United States Senate Foreign Relations Committee again vo-
tes 13-2 in favor of agreeing to ratification of Montreal Additional
Protocol No. 3. Again, nothing happens in the Senate.

1992—The United States Senate adjourns without considering or voting
on Montreal Additional Protocol No. 3.

1993 —Montreal Additional Protocol. 3 languishes in the United States
Senate unacted upon.

As of November 1992, only 19 nations had ratified Montreal Additional
Protocol No. 3. 30 ratifications are required before the Protocol can enter
into force. The “rest of the world” has been waiting for the United States
to ratify Montreal additional Protocol No. 3 for nearly 20 years. Montreal
Additional Protocol No. 3 represents the most “recent” product devised
at the urgence of the United States to amend the 1929 Warsaw Convention
limit of liability. The efforts of the United States commenced in the early
1950s and to date have accomplished nothing, with the United States failing
even to ratify those instruments which it devised —the 1955 Hague Protocol
and the 1975 Montreal Protocol No. 3. Meanwhile, throughout the world
and most noticeably in Japan and in the United States, two countries where

there are no artificial liability limits on recoverable damages in personal
injury and death cases arising out of domestic air transportation, or other-
wise, damage awards have escalated with growing economics to the point
where, even in 1975, the Montreal Additional Protocol No. 3 limit of liability
of 100,000 SDR(approximately $ 140,000) was unacceptably low.
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about by a simple amendment to existing condition of carriage and passe-
nger rules tariffs,

If the carrier and the passenger may agree to higher limit of liability
than that set forth in Article 22 of the Convention, then there certainly
is no reason why the carrier cannot waive entirely and unilaterally the
Convention limit.

(2) The legal relations between Japan’s airlines and United States.

An application to amend the existing conditions of carriage to effect the
waiver was granted by the Ministry of Transport of Japan on November
16, 1992 and the amended conditions of carriage became effective on Nove-
mber 20, 1992.

The Department of Transportation (DOT) of the United States, on Dece-
mber 30, 1992, effectively endorsed the waiver as being “consistent with
the public interest” of the United States. When the DOT granted All Nippon
Airways (ANA), one of the participating airlines of Japan, an exemption
from compliance with the regulations and foreign air carrier permit condi-
tions relating the Montreal Agreement.

In granting the exemption, the DOT concluded :

We have decided to grant ANA an exemption from the provisions
of 14 CFR Part 203, section 213.7 and the provisions of its foreign
air carrier permit and related exemptions, to the extent necessary,
to atlow ANA to remove its imits of liability for passenger injury
and death. ANA would continue to waive the defense under Article
20(1) only for that portion of a claim up to 100,000 SDRs.

While Agreement 18900 binds the parties to a lability limit of
not less than $ 75,000(US) under Article 22(1) of the Warsaw Con-
vention for passenger injury and death, it was not intended to prec-
Jude the waiver of the limitations of liability for higher amounts,
or to unlimited liability as proposed here, in a manner which would
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benefit the travelling public in the form of additional protection.
Therefore, we find that the relief sought by ANA is consistent with
the public interest.

Similar exemptions were granted by the DOT on February 11, 1993 to
Japan Airlines, Japan Asia Airways, Japan Air Charter and World Air Net-
work, all participating air carriers of Japan.”

(3) The motivation of adopting the unlimited liability system by Japan’s
airlines.

The motivation for this development in Japan is primarily cultural and
ethical. The lability limit for domestic air transportation was abolished
in Japan in 1982. For international air transportation, the airlines of Japan
had established in 1981, by condition of carriage, a limit of liability of 100,000
SDR, the same limit established by Montreal Additional Protocol No. 3
of 1975. By 1992, even 100,000 SDR was regarded as too low a limit of
liability in Japan and Montreal Additional protocol. No. 3 had not come
into force in any event.

The Civil Air Law Reserach Institute, comprised of scholars, officials
of the Ministry of Transport of Japan and the Minsitry of Foreign Affiars,
representatives of the airlines of Japan and the insurance industry, after
extensive study, concluded that the passenger Hability limit for international
air transportation should be abolished by amendment to the existing condi-
tions of carriage since, over time, it had proven extremely difficult to achieve
meaningful amendment to the Warsaw Convention. Further, the current

(7) George N. Tomphkins, Jr., “Unlimited Liability : Japan and Beyond”, (unpublished
article), Talk given by George N. Tomphkins, Jr. on March 4, 1993 to the Institute
of London, 5—6(1993)
Dr, George N. Tompkins, Jr., had directly sent me his article in order to publish
the Korean bock of air space law at Seoul, Korea on April, 1994.
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It is small wonder, therefore, that the airlines of Japan, tired of waiting
so long for some light from the West(ratification of Montreal Additional

Protocol No. 3 by the United States), took matters into their own hands
and shed some meaningful light on the rest of the world simply by using
the 1929 Warsaw Convention mechanism in Article 22(1) to waive all appli-
cable limits of liability for their passengers.

The Ministries of Transportation and airlines of Asian countries must
pay continuously attention to the ratification of Protocols No. 3 and No.
4 with Supplemental Compensation Plan by the US Senate

V. The adoption of the unlimited liability system by Japan’'s
airlines

(1) The legal aspects of Japan’s airlines

Japanese airlines firms would became the world’ s first to remove a ceiling
on the amount of compensation granted to victims of accidents on interna-
tional routes.

From Nov. 20, 1992 following Transport Ministry approval, the ceiling
on international routes of 100,000 special drawing rights, or approximately
¥ 17 million, will cease to exist. This comes 10 years after a decision to
remove a similar ceiling on redress to victims on domestic flights.

Japan Airlines, All Nippon Airways, Japan Air System and seven other
firms operating regular international flgiths applied to the Transport Minis-
try for approval of their plans to remove the ceiling."”

Although the compensation ceiling on Japan’s domestic routes was lifted
in 1982, the lifting of the upper limit on international routes has been
delayed because of the need to strike a balance with the limits set by
various foreign countries.

The Japanese airline companies set the ¥ 17 million ceiling on compensa-

(6) Asahi Daily News, Tokyo, Japan, November 10, 1992.
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tion to victims on international routes in 1981. Even though this amount

is high by world standards, it has been criticized as too low compared
with compensation paid to victims of car accidents.

An international ceiling of about ¥ 1.2 million was set in 1929 and was
boosted to about ¥ 2.4 million in 1955. However, airline firms were allowed
to raise the ceiling,

Among existing limits, the roughly ¥ 18 million implemented by some
European airline companies tops the list. U.S. airline firms operate with
a compensation ceiling of about ¥9 million.

In an unprecedented move, the airlines of Japan, effective November
20, 1992, amended their conditions of carriage to waive the limitations
of hability for Article 17 passenger injury or death provided by article 22
of the Warsaw Convention, Hague Protocol, Montreal Agreement as to pas-
sengers carried on aircraft of the airlines of Japan. The mechanism for
this waiver has been present in Article 22(1) of the Warsaw Convention
since it was adopted over 60 years ago. Dr. George N. Tompkins pointed
out that the disparity between the Convention limitations of liability and
damage awards in domestic cases, whether as a result of accidents occurring
‘during non-convention carriage or non-aviation accidents, has become very
great in Japan in recent years and, indeed, in many other countries, inclu-
ding the United States. The proposed increase in Convention limits contai-
ned in the unadopted 20 year old Montreal Additional Protocol No. 3 would
not serve to bridge the increasing gap of disparity to any appreciable extent.

The airlines of Japan have waived any applicable limit of Kability provided
by the Warsaw Convention, the Hague Protocol or the 1966 Montreal Agree-
ment, for passenger personal injury or death which is caused by an accident
within the meaning and scope of Article 17 of the Warsaw Convention.
With respect to the waiver of the applicable limit of liability, the Warsaw
Convention have been reinstated but only for claims that exceed 100,000
SDR. For claims up to 100,000 SDR, the present waiver of the Article 20(1)
defenses remains in effect.

The new regime of unlimited liability for the airlines of Japan has come
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international air transportation limit of liability was considered to be very
low when compared with recent damage standards for personal injury and
death in Japan in non-international air transportation cases.

A review of the history of the Convention limits of lability and damage
standards in Japan illustrates clearly why the conclusion of the Institute
in Japan, and the decision of the airlines of Japan, was necessary and the
correct decision for Japan.

1929—Warsaw Convention signed by Japan. Liability limit— $ 8300.

1953 — After ratification, Warsaw Convention enters into force in Japan.

19561955 Hague Protocol signed by Japan. Liability limit— $ 16,600

1965— United States denounces Warsaw Convention because of unrea-
listically low limit of liability( % 8,300 —United States signed but
did not ratify 1955 Hague Protocol).

1966 — Two major aviation accidents occur in Japan during international
air transportation involving non— Japanese air carriers(CP Air
and BOAC) and Japanese passengers. Japanese passenger cases
eventually required to be settled at double Hague limits of liabi-
lity—i.e., approximately $ 33,000,

1966 United States forces Monireal Agreement on world’s airlines,
as an interim measure, as a condition to withdrawal of notice
of denunciation of Warsaw Convention. Limit of lability — $ 75,
000, plus waiver by air carriers of Article 20(1) defenses.

1967—The 1955 Hague Protocol amending the Warsaw Convention
enters into force in Japan.

1971~ Montreal Additional Protocol No. 3 evolves. Liability to limit—
100,000 SDR—unbreakable for any reason.

1975~ Strict liability of air carrier.

1981~ Airlines of Japan, by condition of carriage, raise Convention lia-
bility limit to 100,000 SDR.

1982 Liability limit for domestic air transportation in Japan is aboli-
shed but liability limit of 100,000 SDR is retained for internatio-



nal but non—Convention transportation such as, for example,
Bangkok — Tokyo.

1983—United States Senate fails to agree to ratification of Montreal
Protocol No. 3. Vote is 50—42 in favor, with 1 Senator present
not voting. 62 votes in favor(2/3ds of the Senators present for
the vote)were required to agree to ratification.

1985— The largest single aircraft disaster in history occurs on Mt. Osu-
taka in Japan during the course of domestic air transportation.
505 passengers are killed and 4 survive, The settlements of
the claims in Japan eventually will average approximately $ 800,
000 per passenger.

The waiver of the applicable Convention limit of liability extends only
to passengers travelling on aircraft operated by the airline of Japan which
has waived the limit of liability by amendment of the condition of carriage
approved by the Ministry of Transport of Japan.

The waiver of the applicable limit of liability will apply only with respect
to passengers on an airline of Japan. The waiver will not apply to passengers
travelling to or from Japan, or elsewhere, on non— Japanese airlines, even
if the passenger is a Japanese citizen.

The airlines of Japan who have joined in this initiative have no desire
of intent to force other non— Japanese airlines to follow in their footsteps.
Faced with a particularly Japanese problem—the disparate damages availa-
ble in domestic and international cases—the airlines of Japan have taken
appropriate and legally proper steps to solve the problem, regardless of
the reaction of the rest of the world’s aviation community. While it is fair
to assume that the airlines of Japan would hope that their action might
spur other major international air carriers to do likewise, for the sake of
international harmony there is no desire to coerce, directly or indirectly,

other carriers to do so.
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(4) The prospect of the unlimited liability system by Japan’s airline

The initiative of the airlines of Japan hopefully represents a new begin-
ning, particularly as the 40 year drive supported by the United States to
bring into force meaningful amendment to the Warsaw Convention limit
of liability has resulted in no progress at all and has threatened the very
existence of the Warsaw Convention system of liability. The waiver of the
applicable Convention limit of liability by the airlines of the major aviation
nations of the world is long overdue. It is a new approach. It should be
considered seriously by all, particularly by those airlines of nations which,
like Japan, do not have liability limits on recoverable damages in domestic
aviation, such as, for example, the United States.

Dr. George N. Tompkins has emphasized that the Order of the United
States DOT of December 30, 1992, approving as in the “public interest”
the waiver by ANA of the Convention limit of liability, evidences perhaps
that the "Light from the East” has been seen for all the benefits it beholds
and will be followed by the airlines of the West. If the Japanese initiative
is embraced by the airlines of the United States, then it would be fair
to conclude that the Warsaw Convention system of air carrier liability will
be preserved in the United States. It was a good international choice of
law rule when adopted in 1929, But for the provision attemtting to impose
an international uniform limit of liability for passenger personal injury of
death on all parties, the Convention remains a good international choice
of law rule today and for the future.”

VI. A deceision of the Italian Constitutional Court and condi-
tions of air carriage in Europe

Before commenting further on the Japanese measures I would like to
mention an interesting case occurring in Italy some years ago but which

(8) George N. Tompkins, Jr., Supra, at 6~12.
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had direct relevance to the point under discussion.

In a decision handed down on May 2, 1985, the Italian Constitutional
Court declared unconstitutional the domestic Italian laws applying the first
paragraph of Article 22 of the Warsaw Convention and Article XI of the
Hague Protocol. According to the Court the imposition of limits was a viola-
tion of Article 3 of the Italian Constitution, which guarantees equality of
all citizens, and Article 2, which guarantees the respect of human dignity.

What the Court criticised was not the limits themselves but the inade-
quate compensation for the passenger. Alitalia is not only a party to the
Montreal Agreement of 1966, but it had also, in October 1981, unilaterally
established a limit of US$ 90,000 on its domestic and international flights."

But in the case Balkan Airlines V. Tammaro"” a tribunal in Milan in
Italy delivered a decision that ran contrary to the ruling of the Constitutional
Court. Dr. Guerreri, commenting on these decisions, agrees that the Consti-
tutional Court had rightly decided that compensation must be adequate
and unquestionable whenever the personal integrity or the supreme asset
of ‘life” has been impaired. He asserts that ‘As the Treaty(of Warsaw)
has emanated from a multilateral joint effort, no similar remedy was availa-
ble, nor could it be considered as, strictly speaking, the provisions of the
international Treaty had not been affected by the Court decision, and they
stood valid as between all contracting parties.’

Faced with this situation the Italian Government produced a remedy

i

in the form of a Bill""Y with wide—ranging scope, which was in reality

intended to repair international relations which had been so seriously im-
paired. Article 2 of this Bill provides an increase in the liability limit to

(9) See, G. R. Baccelli, “La Convention de Varsovie devant la Constitution Italienne”,
Annals of Air and Space Law, Vol. X, 1985, pp.217—226 and G. Guerreri, The
Warsaw System Italian Style © Convention Without Limits”, Air Law, Vol. X, 1985,
pp-294—305.

(10) See, Decision of 25 October 1976, Air Law, Vol. XII, 1987

(11)  See, Also, G. Guerreri, “A Bill on the Limitation of Liability in the International
Carriage of Passengers by Air”, Air Law, Vol. XI, 1986, pp. 95~96.



Doo-Hwan Kim . An International Air Carrier’s Liability in a Changing Era 47

the level set forth in the Guatemala Protocol, ratified by Italy by Law No.
43 of 6 February 1981, The instruments of ratification were deposited on
26 March 1985.

There have been two different motivations for adopting the sum of 100,
000 SDR as a limit. One was that the amount of US$ 75,000 including
costs{or US $ 58,000 in courts where legal costs could be awarded in addi-
tion) as agreed in the Montreal Agreement was considered too low in
relation to the actual personal injury and wrongful death compensation
levels. The other was that 100,000 SDR was the highest figure on which
there seemed to be a worldwide consensus. In addition, some countries,
e.g. Japan, United kingdom, have already enacted a policy of increasing
international personal liability limits to such a figure.”

T would like to point out that Austria, Belgium, Denmark, Finland, France,
Ireland, Italy, Luxembourg, Norway, Spain, Sweden, Korea, Switzerland,
The Netherlands and the United kingdom have adopted the 100,000 SDR
limit, either voluntarily or compulsorily, and British Airways have even
gone to 130,000 SDR. Where there has been compulsion this has either
been imposed by the national aviation authority on its carriers, or by legisla-
tion,

All carriers flving into or out of Italy have to stipulate to a liability limit
of 100,000 SDR and show proof of adequate passenger legal liability insura-
nce cover pursuant to the Law No. 274 of 7 July 1988, That law was passed
after the Italian Constitutional Court declared the Warsaw * Hague limits
of liability unconstitutional in the case of Coccia v. Turkish Airlines(Consti-
tutional Court, 2 May 1985) (Decision 132, 1985) ((1985) Dir. Mar. 751)."*

Prof. Dr. 1. H. ph. Diederiks —Vershoor pointed out that in the light

(12)  See, G. Guerreri, “The Italian Proposal the Reinstate Air Carrierr's Limits of
Liability”, Air Law, Vol. XL 1986, p.124

(13) I Awford, “Handling the Legal Consequences of Aviation Disasters—Passengers
Compensation”, Zeitschrift fur Luft—und Weltraumrechts— Fragen”, Vol. 41, 1992,
pp. 1740 at p24
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of all this the question arises : are these actions by Japanese, Italian and
other companies to increase the limits of compensation based on the Warsaw
system compatible with this system or not 7 The last sentence of Article
22, par. 1 permits that ‘Nevertheless, by special contract, the carreir and
the passenger may agree to a higher limit of liability.

Moreover, Article 23 of the Warsaw Convention says : ‘Any provision
tending to relieve the carrier of liability or to fix a lower limit than that
which is laid down in this Convention shall be null and void, but the nullity
of any such provision shall not involve the nullity of the whole contract,
which shall remain subject to the provisions of this Convention’ (emphasis

added)™

On the basis of this text it can be argued, ‘a contrario’, that it is permissi-
ble for a carrier to fix a higher limit than that which is laid down in the
Warsaw Convention. The Hague Protocol has only added an exception for
cargo, so for passengers the old text of Article 23 of the Warsaw Convention
is applicable. The trouble is, however, that the clause containing the special
provision has been repeated in the Hague Protocol, but not in the(not
yet effective) Guatemala Convention of 1971.

The above interpretation seems to be quite sustainable and reasonable.
In the Guatemala Convention the liabillity limits were considerded as unas-
sailable, no matter what circumstances had given rise to the carrier’s lability.
Article 23 was also deleted from that Convention. We may therefore safely
conclude that it is permissible for airline companies to increase the limits
in favour of the passenger. The drawback is, of course, that in doing so
the uniformity in compensation payments, which had already been dented,
will be jeopardized even more.

(14) LH.Ph. Diederiks— Verschoor, “New Developments Around the Compensation Li-
mits of the Warsaw Convention,”, (anpublished article), pp. 4—7.

Prof. Dr. LH.Ph Diederiks— Verschoor had directly sent me her article in order

to Publish the Korean book of air and space law at Seoul, Korea on April, 1994.
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Prof. Dr. I H. Ph. Diederiks — Verschoor has explained that an important
phenomenon needing mentioning in this context are the ‘punitive damages’
existing under Anglo— Saxon law side by side with the damages as a retri-
bution or fine because actions or negligence are deemed to be so flagrant
that a ‘financial’ punishment is called for.”” Also worth mentioning are
the special features of Japanese claims, which became apparent when a
New Zealand aircraft had crashed on Mount Erebus in 1978." According
to the Korean and Japanese ideas airlines should not only pay compensation
to passengers immediately after the accident, but also the so—called ‘con-
dolence’ money to the next of kin. Condelence money is a gift to help
a dead person’s spirit in the hereafter . it is given on account of the grief
and sorrow suffered by the next of kin, and it has risen considerably in
the course of years. The total amount of the Korean and Japanese claims
in case of death is calculated on the basis of the loss of earned income,
funeral expenses and material demage(baggage etc.), plus condolence mo-

ney.(]T)

VlI. Conclusion

At the end of this brief survey one is forced to conclude that at the
moment we are facing a situation where some countries have no limits
of compensation while others(e.g. domestic flight of the USA) maintain
higher limits than the Warsaw Convention prescribes.

In addition, in domestic air transportation limits lower than the Warsaw
Convention’s are occasionally applied.

That there are strong links between liability and insurance is of course

(15) LHPh. Diederiks— Verschoor, Supra, at 8.

(16} See, for details M.AVennell, “Report of the Royal Commission the Enquire into
the Crash on Mt. Erebus, Antarctica of DC 10 Aircraft operated by Air New Zealand
Limited”, Air Law, Vol. VI, 1981. pp.254~250.

(17)  See, ohservations by E. Tobi about aspects of aviation insurance during a Collo-
quium in Rotterdam, 8 October 1982, in the Dutch language.
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evident, and it must also be emphasised that air carriers’ dependence on
insurance is often a major factor affecting the compensation limits, especially
for carriers in developing countries. But with inflation rampant worldwide
it would seem most commendable, if not indispensable, to raise the limits
to a higher uniform level. That would be fairer for the passengers choosing
to travel by air.

Many economic, social changes have occured since the Warsaw Conven-
tion was effectuated. The science and high—technology in the aeronautic
industry has advanced and national incomes has increased. In addition,
the value of life and property have increased substancially. The amount
of compensation for damage caused by aircraft accidents has increased
in dollar amount as well as in volume.

When victims are not satisfied with the limited amount for which an
airline corporation is liable under the current liability system, the tend
to bring claims against manufacturers of the aircraft and airport emplyees,
air traffic controllers or governmental agencies for the balance of their
damages which are not thoroughly compensated by the airline corporation.

The damage which air carrier should be liable for and therefore compen-
sation includes loss of expectation of leisure activities because of aircraft
accident as well as damage to or loss of property, mental loss, and physical
loss and the like.

Even the Warsaw Convention does not cover claims against other parties
than the air carriers.

The Warsaw Convention is very complicated, the passengers receiving
compensation for damages caused in the same aircraft accident have very
different rights according to the jurisdiction in question even though the
passengers paid the same freight. This discriminates among the passengers
and cannot be justified anymore.

The liability of the domestic air carrier in the United States and Japan
has been applied by the unlimited system, but the Korea, Germany, France,
Italy and most of nations of Latin America has been adopted the limited
liability.
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In order to solve rationally disputes on the different liability system
in the international air transport among the nations which was adopted
the limited or unlimited liability system, it will be desirable for us dramati-
cally and fundamentally to reform the liability of air carriers within the
Warsaw Convention for the purpose of unifing the liability system among
the nations.

The 28th Session of the Legal Committee, ICAO was held in montreal
from 11 to 22 May, 1992 and then the abovementioned Committee establi-
shed, subject to approval by the council, the following General Work Progra-
mimne.

1) Action to expedite ratification of Montreal Protocol No. 3 and 4
of the “Warsaw System”.
2) Study of the instruments of the “Warsaw System”.

The said Committee elected to reconfirm, its concern with the present
statues of the “Warsaw System” in reassigning the highest priority to those
items.

It would be advisable for the Legal Committee of International Civil
Aviation Organization as a principal body in the air law field to produce
an international instrument that would serve as a model or domestic legisla-
tion.

It is a necessary for us to revise the Warsaw system basically including
liability of air carrier for the sake of enacting “a new Draft for the Conven-
tion on an Integrated System of International Aviation Liability” as soon
as possible.

We would like to recommend to the Legal Committee of ICAQO and IATA
to make the said new Draft for the Convention on the Hability of air carriers,
in order to unify the regulations concerning the international air transport
all over the world.

I shall propose to discuss positively the fundamental revision on “the
liability system of air carrier” within the Warsaw Convention at the comming
29th Session of the Legal Committee, ICAO and at the Special Legal Commi-
ttee, IATA, in order to adapt to the new circumstance of air high techno-
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logy and economics in a changing era as soon as possible.



