o} o} FEBERE Yof A nh=Apuf
B EHERS B2

$ % m**
%—— )Rt | (
1. & (1) RFHES HE
I. oksle} BFEC glolAde xt= (2) vt=ARHEK Al25x Al 13k
Abnl Basle] SREEER ‘Wilful Misconduct ¢} #7% sk
M. w2k BHRe IR 2R Default” 8 fREERIE
e 3 =% H=ae FRERR
V. sh=spaiiih ko) SERE o BENE
3 A5 g V. B ¥
%
I.% &=

BB E R Qo)A —#HAIe) Hi—o] F& w2 e (War-
saw Convention)-& f3isz 38 vl= Apu} #84](Warsaw System)7} -3 ©l
1 Bo] £EBEREY 9 22 HEH BES & U, HTEEe
otAol MHES 259 EEig(national flag carrier)r} AT AL K
st TFHoz AAZ Wel vy AAAE shEARHERe] e ot
T8 EAE Aol AL JHAA ZHYt webA, oo EESE
vtz AuHa e #BEE (Protocol) o) BHA 2 MEMEY AT F &+

1_

Folrt Ful 9] L#EFEHE ¥l otA7A] 2EA T HFEL Y

E AdE € don, =% st At #gle] AT oAt £B B

* Afse “Air Law”zk 19864 BE %11%1501 | BES A+ WMEL Ald, 2
RgE —i MBS %) tlehe & 23hd. [Tae Hee Lee, “The
current status of the Warsaw Conventlon and subsequent Protocols in
leading Asian countries,” Air Law(Kluwer Law and Taxation Publis-
hers, Deventer, Netherlands), Vol. XI, 1986, pp. 242~247]
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HEW &bl fife] A FE A A9 EHAA G2 2AHelH
H3 44 Hez At AN BES BAE FA22 T o
Aot HEREFKE oAl vhz ksl fhH] BAREST o2 BHA
@3t FRES} A ot

L. okAlel BKEC] gl np2bal fafle] HERA

L2 ) HEael 49 192009 ulz Ak # (Warsaw: Convention),
195539  #lel2@EH (Hague Protocol), 196119 Fde}sletipiy
(Guadalajara Convention), 197149 8]zl EE (Guatemala City
Protocol) =¥z 1975419 RE BB ESE Montreal Additional
Protocols) A 1,2,3 R 4 & &3t AV exA, o B# R REE
Fol A 52 opA o HFEEL vt Autpid slola@mEE A =
Foll mAStZ gk 2k, °o)F oMo K F ®E B Fx& 9
aZERA e, e, ARV Aok, 2FvtE w2 AMERvd 44 m
A% dbd, #F3 Ak A5 59 € BEE A 2T mASA ¥
Z A2

=g, QQEvlAel, A 9 gylasd SR mAstE
o}, oot A olAAA] REBEHE 197149 FAel TR EE € _E
#HE BmBEEBA MAT BExRe d¥

83, fhE(The People’s Republic of China)2 sl Akslgiye] gk
(Taiwan) & £33 +E A J9o] FHAT2 A4 6 Joh? o
BT 19743 0) T2 MERE R Bio] W3 BEMHME FHERules
of Compensation for Damages to Passenger and Cargo by Air)ela}s
e EAA BAES JHAlz Y

1) ul =kl 4ol mEol Ml René H. Mankiewicz, The Liability
Regime of the International Air Carrier(Kluwer Law and Taxation
Publishers, Deventer/Netherlands, 1981), pp.6~12 2%,

2) Shawcross and Beaumont, Air Law(Butterworths, London 1983), Issue
21, Vol.2, 4th Ed. A. Treaties, pp. A16~A21. .

3) Mankiewicz, op. cit., pp.237~239.

4) Shawcross and Beaumont, op. cit., p.A16, Note 8.




BEE ool TEEFE A Yol A2 vil sl EHRES BE 149
Anz, N BEENES EAd Bt HES BRE 2] W
feeEe 44 B PWE«] QyreA 2t glov, FArlemst 2
dolAoke 24 F HHES BECA BHAINY) st EES] ERE
¢ #lEste BRE A }1 et

M. wh=Apa} BHIAS] EiES EREE

vh2 Apat gasle] @Rl glolA] wpEARubaig 4 Solz@ER T A

Z 19 el mAT BIRMS A fsERd Jdelde = ¥
BRY MEA ANDE ¥, 401 2L $59 Ad2A AolamEs
R

duk mAZ #HEF FEHd e mAS E£EZA FEERE £ T
B}, o] B R &3} Fo) 471x FAo] FFHZ Yo
E, A1AL B 2 dolamEE e wiEd srEARHBR(L
2, REHY P 25 FHE F gdos AdfEA, 2 olfEE Tl
FEHoE MAT Fwel goE A& £x o, ?®
A2 4L Figel GHACSE AsEA, o= 44 A oF=

FolazEddd MAL Hifvale mAL a3 g sty =Tl
RS %t doazmeEs #uEd Bxe AFHo= FEiRHY
;ﬂ;‘{ﬁ@o] ﬂd——r 6’]—-‘—‘- 7 o];].j)

293, A3ALS R0 BE S04 dolamEdd o8 HEHA
32 X (unamended portion)o] BHATE Af2A, = %2 Hi
ot MERY A 257} KESHA gL FEL T2 2@tz
A7) Eolgk . FAR®
T8 Lol TRESERAY B I wrdkibe] S Fe (BB, B

RERE REEZ, 1983), p.84 o3t =&,
6) HEE— “BEEBSEROMEL 2T 4L KBHE B V=V 1],
No. 802, p.23; SUARMEHE, BAMZEECR  BEEEX, 1984), p.223.
7) BB, fisERe¥e RESEM) (BLBORY, PRAEE KERE,
1969), D.7; R, [REMESEHERAY Hifd 23 WEIMHELEM
B, RIEfEAER HHABE, 1977), .46 ERE, TEEMEHERE
nﬁ'n’_] (’{‘]T H XLoﬂx]" 1987); p. 68 o] °]’ ZLZ

8) U.S. District Court for the District of Columbxa In re Korean Air Lines
Disaster of September 1, 1983, MDL Docket No, 565. MISC. No. 83-0345,
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olAato 2, A 4 AL HEHHC B oF dhe AfEA, ol
A FEpfelet mAT BERE “@iost dola@eds THA st &
YEAZ A= A L 3t dolaBTER A192 HiE =zt
ol aERS MvEoes 7HFH ook dokn g}

A7 A4 AL KBREE Aol VoA A=A Al wh F &
Bre EipHol AT Bxe AAz dolagEsd mA(ES) =
o} GFo] FAGCl solaEERY MOH HAFHxm, wHAN B
REM s F39oz #utd o] goizts BEAE & - X Ml
o] EHHA v Aoz RFAtn FFEYch

22, H2 oY@ MES RET vk dv XE BEHERES 37
4 & A3 A 7o), HolE “EHH F WEHAA F& FEd A
¥ HERY BOGNE G, oA T EhEEE Ffh
ALz Mngo s @Ee kgkEd G A E Atz U ?

V. »h2cpligio o] #eEamiiol o g Al BiA

ek ARt ER L 58 ML Hx2 9k o 37bA R &
o] ®E - BA AME FHoE A¥und A

(1) iR5FHEIR (Statute of Limitations)2| &

wE A ulAubpde TAeST FEE AdA RERHCHE
(wrongful death claim)& 1978\ 43 #8479 FHo=z o8 &3 4
Eql Fzutxzd] ZARE Hgd KAL 7o §% 5 ASd 49 &
Bol (M ARM=S MYz F 49 Add A HEHHS #FXT
HEE A v, BAERE BEVE E 5 A v B aFdA BEA
2 BEREESY THRIBRME ¥ sk Ey(EYy) TREITRLES £

July 25, 1985 : 19 Avi. 17,578.

9) Kb 1986.7.22 B4, 82 v} 1372

10) & 8) g d=.

1) A-SREHIE 1981.9.24 23k, 81 7}y 1906 BEFHE =M ; A LR
A 5% 1981.12.10 £k, 81 7} 67 R{ELHH.
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B A ks

E &5 B A0z A1Fd HED RFPRCDE =43 #
mE oy, BB KE L RETH A HERERES HRNE0N
M(3w) W] #FRD A2 2A, 34 F aFd gAAd AL w2t
vH# Bo) RREE HEC] EOTETA AT £FE ok, NET
B B 2AY &%= BAAEA GFgoh 1981y 99 244 &
79 Bk ;fiﬁeﬂ/ﬂ% solazmEEst 1967d 108 119 55 #2593

i
T

24 AfiFe] 5 #EEd dd KED B, F HEBC] ERES
A9 zol mm S, s 9 GEEEROLS £F
A8 EHRET HET @R Lolol, A $AT # M)

TETBEE o] B ] HEH RFHB(2)T BRSSE FH0)
SE 3 MEER S 243 TEOAEMAE £4¥oz FEAEA
etz Apsta .

v, 198213 8 299 A9 ?J’iﬁﬁ&‘ﬁﬁ’— 1‘5533%’3 A4z A1
‘however founded’ o] 2w|: ZEREHO] T~k Yolo 7 JE EE
TRETS 9922 3E Bivel EAsEe Ao ﬁ@%ﬂ”i FEEMS #B
EREGERES B0 A292 A1 HED R®RFEMER =32 22
ot st 12

REWE 47 HidkeE Ak 5319 E&EHFATHFS stley, ki
b ol & FiSIY ™

(2) HEEAML % ®M25= | 18e] ‘Wilful Misconduct 0| 8% 5=
Default’ 2| #ERE
ole] AT AKY FMEAE AL HHHPFTY Suzuki Shinjuten Co.
v. Northwest Airlines, Inc. &S 5 F U}, T FHHES #HE M
7} FolotZEs} Sole FAAE AR o Ho) Yz 2 9

12) A-SEEER Al 9 REH 1983.3.29 4#k, 81 1 3430.

13) Kb 1983.11.8 ¥5E, 83 vhol 1229.

14) 1976 3 5 190 HASERAF F/EEHR (B ATEGH) #5419,
HEEREEGEREG) « MG 80757 5 1979 Air Law, p.227.
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o AFEFLL bl A4 AWy TAF 3o fimife] BRI ¥ ¥
FEL oA Emz 59 o, MEY W ARt Hkd B
olE vl F&EME AT Mkel HEMNY HEt T ES AT
& EEFoIoF T HEMe] HEB%k (gross negligence)o] 7] AolnZ
W RETte w2 Ak Aoz A 2P REHR RET BAT T
gtz F3stich

ERL FES A1A Ebe #ik AEHERA S 2D 09 G
29 AeFo ol B fiEits] FEidke AASE 4=

0?

53

AHT FAE gckz HEF B, MRS MES A 94
Jel HRAZ, 5 A4S o1F F AFAAA B MEH BRACEE
A5 o999 A3A SHgLez ATeE Ao e A

2

& W, 5 Ao Hre AF HE st BMES HEV s &Y
=2 FENY BBk 948 o9 AolEk ¥  JoBE, HEHEL
= vtz Aubpw A2z A2 g BEHR HEE #AT F g4z A
PG et

A9 BERHHME o F HHRE Hng FAFAA vt AFHEH
A25z A 189 ‘wilful misconduct of 4338} default’ = HA mkk
o ‘EmB@E S N Atz MRFH

ole] W& EFoIF ABES Tyt AololA BiEE HE RETA
= #iB%(gross negligence) st B4 F-L& A% (normal or slight neg-
ligence) ©]919] & WF Bk Aol @y AL At AL KE
K2 ke E9ggdz QAHAE, T Hre ‘wilful mis-
conduct o] ##E3E default’ o HE “Fte EES JERHGE RE
golnE frEd MR 4L BRE F YJedE BT HED
EEHY BNz 0% BRIA ERALTE AUty Aoz REHA &
3o 2 vl Ak Hi—k(uniform act) e 2.4 9] i 2 BAE
E@s etz EREsti

olo] A, 2= F HAFI vh= Aty A5z wEEES A BER

9 B WSS mAFe Bt AZEA A7) ‘default’ 9 YulE EH
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B ook Yrta AL ?

RFLRS IES ol x|z, ‘wilful misconduct of FESt= def-
ault’ MY FHAE @E R HAAA &Fo] AZA Ffe 42 ¢
o, that BEY A& RE#HIjEREIA ‘wilful misconduct =& =4
s default’ [EES) AW BJH'OY FEIL g ot ofd Aigt A
Be FALAAE HHA A 2AA @7

28V, #Ee ‘wilful misconduct’ 2t Aol = KRR BHER
ole], JPE FolzE® Az o8 EHwezyH o= 771
AR 8 HERHO BHE BRI ER, BERRE ERA $2 FoA
A2y e Yo A 29 EEA =E REA(servant or agents)dl InE
T EERY mE REESA =5 BESF ofl 14T Jlolze UYL
24 g3 RV MEBERY &£t TR 9FE 24
8 & ez F330.

e

(3) g2t & = (French Gold Franc)2| EREE=ZS MEME
ZEHS A22zd #HEL ‘= (franc) ] BREREE] #ESHA A
g et S, dA & ${¢‘8>°1 EHF o] A4Fe ALRFMH
Fikgd F2E JUEn de 3 8h BEES F 254 sk
g ¢

i A22z A5 Fe] dFH ‘=L Hi5 10008 9009 & 65.5 H 3
zoz olFoAE EHA ZFE vl Aoz HESY jlens,
250,0000 & ZFo] Zd £ AA FAY AE wpAok Pt 2
=S 5 FAC fFsE 4] ‘e TR L BEIAE &% @Wﬁﬁi

15) BHAE— R ERRICL
21 ¥ 3%(1978), p.92.

16) S 19831 949 1Y F4& 32sld Ag= ol & AEE 13H°ﬂ
A /*v‘i:rL%ﬂ/] FAL wo} AZx KEQ7 3o g53n & 2454
o #3F (g, FelE)e] MXEHMESE Adz BERES ufs;kfﬂ’ 7
(19854 89 319 i) oz, R FHE oA Faxizne Wilal
Misconduct ] 7§ a4 4], French Gold Franc ¢ #ERE 5ol 9=

17) ALREME A 98, 1987.2.3 2k, 85 sh3h 4258 IEEREH (RS B
ALTEEER A10 BRER, 1987.12.21 £k, 87 v 1017(FE %) s R
BB A 34 phaE, 1988.3.8, 88 thyl 21109 o8] A KikEiel B,

18) # 16)3 54 A,
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154 MizmBaE
wEste AAE AdE S gigsle obEA ®E, &4 BT HECl I
BIEE R 2] HEe] BEAY &9 HETHHEK #E 9 (won)
BE #EsI ok dotn FAA

=22, A7) sizel ol d FaMe] #wRE RAETAA, o #H
AgEge] B3 EHF & 4 Y= Franklin Mint F4'"Pe 4 A7 %
Be) &9 REAEEES] ¥, & 45051 (Special Drawing
Rights : SDR)o] 9 whdle] o84, F& Ay ¥3A =F& BEK
oz & AJAE B Al wh, #HE K@M AAEY E
BiyEko] MW Y ‘=& 2] (US Dollars) 2 #Este HEstz e
Ao A £FHY £ BRAEEK o wmEsE= YHe FF
3z Yotk 2

;Hé olel gt RISt A A=Y T HFEEES HETHHEE

wEHES AYdged,? =3 FIagdAe F = et

1R :ﬁ%oﬂ #8g aFo] A s FA gmEmHEE Jteior T
olgtE: BuAxE Y& uhL? o] F$ HEHHLES 250,000 & ZFe]
Agels BHEREHES 25 9 180,0008d HFHct. oz AL &
o gEmBER A A REkE v £EY MEL F9 et At

BitE @AY FAd olA 1986 8 Y2 E JE2E T A
zto] £ &9 AA FAd FFee BRAAY gEBHEBRS X
& oF 250,000 Eo] 2olE v, o]k WEAY & FtAe] ABI
o2 Wisld $r] WFolzt & 4 Aotk o)H T AL FAAAA A
JAE BRE A7, 23z 3 BEAAAE 2717 ¢ &9 H

19) U.S. District Court, Southern District of New York, November 6, 1981
216 Avi. 18,024 ; U.S. Court of Appeals for the Second Circuit, Sep-
tember 28, 1982. Docket No, 82-7012:17 Avi. 17,491 ; U.S. Supreme
Court, Nos. 82-1186 and 82-1465, April 17, 1984 : 18 Avi. 17,778.

20) 5 17) 414 =,

21) Sanhi v. Kuwait Corp. (Bargalore Court, Appeal No,54 of 1977, Au-
gust 5, 1978), Shawcross and Beaumont, supra, Vol. I, Noter-up p. 142
(Para. 452A, Footnote 1).

22) Kairas N. Kabraji, “Damages and forum and jurisdiction considera-
tions—multiple jurisdictions, forum shopping and widely: diverse da-
mage awards complicate the speedy resolution of aviation claims—in
an Islamic Jurisdiction,” 1984 Air Law, p.216.
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BHE 1 obA o} TEEFES AL Ahabel ) WAKES BE 155
miBEKe HED Jelrl & F= Sobe wALA X AFHE 2
oo, vhebA oled A S 2 WM THREERSE <lstd A
Folct & 5 gAt

HA7EA] ebAotoAE ‘@ =9 SDRe|v HEEKRES] BEE
of JY BEE, B4 B AES LHELT BRE dv Aoz dx e
o, ol2fd MEE ez HASA g @ A MEsH A2

il ghg Aol
V.E %

ok ote] gloj A o] upzAkul gaae] A BHEE bR S 7
5 2oFs] FomA AR HRT 22 o

Az, gebdez £ o, vl ol @i 543 729 BERED
RefA E LY A AEES S99 BERMEREY BERE HENA
2, w3 ol FL4IRe riEe pivtdt wilful misconduct @ 2 ot7}3
= (Poincare franc) #HS] RFESE vl¥o A3 FEER 3tdd BE
HE #(forum shopping)3HAF P2, BALER IhdT MR o
3 AFAA 2 BE RESNAF st aRFsx X AFeE v
ek

&, FEEL F93 #lng dstd ElEKe] sk, 53 KBk
55 Eidted, olF Bl Mgk ¥ okt MEMEAE
wEEAAT NS BIEE T (strict lability) & F-23b=, ABEER
ol Qv WHEHEGury system)E AHstz Y=z, ARTY FERE
#iZk (fact finding procedures)d o} & el vls] Fw9AstA A3t
z 7] HEeldt.

1985 Coccia v. Turkish Airlines Z{fo] 4 ol& 2ot FJEBRHAMT
Hie ARe 53 AEMeE HES Yt AHE BT Y vh T
Ehe Bl =t HEROLY KENRE fralaess SUnset
£ olgzE o o4 A3 § gz fArnegich. ol A fEs

£
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9 QAR A E oE B HAFMAED e 2R EXEERES ZE
g8 A HE" 10 T E(point) Z7Y AE AL3A U
= s £t Adsz, gt 2@ Mimits B HEH
Be BAT & Aoz gRstgch. 2y, AT W 941 D.C £A
FE5 ot Bk vh2AkEK A3z A 1T e 39 %%D?B%E?%
B E B A22z9 REHERS &t Aud A fRs
L% % 5 opie ZEISHES sta e BET HFoe °P4
o, 5 BEY o= FFE fimitsl HEHRY o]d& s Sl 10
EQE 79 FAE dikhHoz 2F8n YdAE goz RIS
EAlz, 53] obAote] lejAe] whzApul gaaS) A BEe) WA
iR, ®BES AFHoz vtz AHERY mAY A& =%z A
= gHF oY, s oot MEEY w2 AFubipiye] e ZFH
ol wAA gz g AAold, = 2E BERAA T =FE
HEBKE BESHE T4 2395 A9 gioh v$ol, dus ok
oF BHESo oAl s iz SDRE AAstz, A A &5
Q9 #TMEEEHS SDR 100,000 o2 3T B8, EAR HIUEER
EMRES 518 948 =5 gz, o vobrl 598 BHEEL
(absolute liability) £%& MPsts F dxd& 23T F g=F e
59 vlE A faso) MEMEES TEHos dA%HE S=224 4
£ A3, A4 ZEHSEMBERA mA}HE YL 28 FAobE
T it
23) John Lisi, etc., et al. v. Alitalia-Linee Aerce Italiane, S.p.A., United
States District Court, Southern District of New York, April 1, 1966:9
Avi. 18,120 U.S. Court of Appeals, Second Circuit, December 16,
1966 : 9 Avi. 18,374 ; United States Supreme Court, March 25, 1963:
10 Avi. 17,785; @59 #4 U.S. Court of Appeals for the Second
Circuit, In re Air Crash Disaster at Warsaw, Poland on March 14,
1980, April 8 1983 :17 Avi. 18,231.
24) In re Korean Air Lines Disaster of September 1, 1983, U.S. Disrict
Court for the District of Columbia, MDL No, 565, Misc. Docket No, 83~
1345, and Civil Action Nos. 83-2793, etc., July 25, 1985: 19 Avi. 17,
584 ; U.S. Court of Appeals for the District of Columbia Circuit, No.
85-5982, September 25, 1987 : 20 Avi. 18,223 ; Certiorari filed, Docket

No. 87-1055, December 23, 1987(U.S. Supreme Court), Certiorari gran-
ted, April 4, 1988. -
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2] vetsol A7 A3, A4 EEHSTEMBESR WA
4ol g olfE, A e FHFiEl #30l
A Fow giEkFe) TR oA dE oj&Hxz A
wa LB o2 AE 19839 EE EREol oF B
o e EHMBFY HHAEEE T2 AL £ F A
of, Wiz Mg 2 dlola@es ¥HEEC, AAdezxE ¥
MB}, BEgizsErd 8 G BoEe FAFSd o8
SRt FFH0z A % BAZAE oFF 4J] EE

Bl MASA gz Y Aot ol BEF S oAt
EFRE 20 594 mAZ Aes A= e ARl 5 BE
S& #elA gz e AL guAF Al s
v, BARY RE FAA gimihEe) 19819 8¢9 19 Mz EZEA
o] REfEEERELZS SDR 100,000 &2 5| k3lz, EBEES] HiEs 27
e Row 259 BBMSERITRS %]z_rf—‘iii BE}e RAE
3 Ao EEFojol & Aolth, =EI KBMRES BEMite Az
T 1984 79 39 M= 289 FAA A w3 BEEEERESS
DR 100,000 22 B[ L3 v} SJeh 2

T, EEL 3 HE B 5EHmY BERA EEE’%&“ NREE L
o FABEHAS 2 HEEHC H53t=s BEd WHin mMEEt
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#12 (Supplemental Cempensation Plan) 3} 34, %EE]% A3 2 A4
EMEESY e HEERS R FHY BHEE 98 BLET Aot

t ooloprlE St wh, wkek EEC] ol BMEBE T A% FHd o
F EBES HAE 233 okAote] FAFE £ES £M1F #F Aol2
o] MEEER s Ao 2EE Aoz meld, ER ﬁﬁﬁl} uk
Zo] ol % FEREVF vk ARuHRHS A e FAAYE HESS
HE Z3qez iz J&d A¢T #, ol =AF whEAT BFe
T A7,

S, A Aol oA pimptEL AAHL FEUE AF L 2o

25) KEMZ, HEBEREERNK Al6x Al 33 3
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AAE £H3z glow, =F o oot BMRMEA ¥ BUFE FAA
ol wet olEL R REMEHEME] #x R B#Ed o5 5 £ 7
AE 3tz e Ade] uFe] £ A, FA ofAol o eEL K
H EEM=ERE RAste 244 fi—EBRd AAAQd2E 2%
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The Current Status of the Warsaw
Convention and Subsequent Protocols in
Leading Asian Countries

Lee, Tae-Hee*

The current status of the application and interpretation of the
Warsaw Convention and its subsequent Protocols in Asian countries
is in its fredgling stages compared to the developed countries
of Europe and North America, and there is thus little published
information about the various Asian governments’ treatment and
courts’ views of the Warsaw System, Due to that limitation, the
accent of this paper will be on Korea and Japan.

As one will be aware, the so-called ‘Warsaw System’ is made
up of the Warsaw Convention of 1929, the Hague Protocol of
1955, the Guadalajara Convention of 1961, the Guatemala City
Protocol of 1971 and the Montreal Additional Protocols Nos. 1,2, 3
and 4 of 1975. Among these instruments, most of the countries
in Asia are parties to both the Warsaw Convention and the
Hague Protocol. However, the Republic of Korea and Mongolia
are parties only to the Hague Protocol, while Burma, Indonesia
and Sri Lanka are parties only to the Warsaw Convention,
Thailand and Taiwan are not parties only to the convention or
protocol. Among Asian states, Indonesia, the Phillipines and
Pakistan are also parties to the Guadalajara Convention, but no
country in Asia has signed the Guatemala City Protocol of 1971
or the Montreal Additional Protocols, which Protocols have not
yet been put into force. The People’s Republic of China has
declared that the Warsaw Convention shall apply to the entire

* Senior Partner, Law .Offices Lez & Ko
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Chinese territory, including Taiwan.

“The application of the Warsaw Convention to -one-way air
carriage between a state which is a party only to the Warsaw
Convention and a state which is a party only to the Hague
Protocol’ is of particular importance in Korea as it is a signatory
only to the Hague Protocol, but it is involved in a great deal of
air transportation to and from the united states, which in turn
is a party only to the Warsaw Convention. The opinion of the
Supreme Court of Korea appears to be, that parties to the
Warsaw Convention were intended to be parties to the Hague
Protocol, whether they actually signed it or not. The effect of
this decision is that in Korea the United States and Korea will
be considered by the courts to be in a treaty relationship, though
neither State is a signatory to the same instrument as the other
State.

The first wrongful death claim in Korea related to international
carriage by air under the Convention was made in Hyun-Mo
Bang, et al v. Korean Air Lines Co., Ltd. case. In this case,
the plaintiffs claimed for damages based upon breach of contract
as well as upon tort under the Korean Civil Code. The issue in
the case was whether the time limitation provisions of the
Convention should be applicable to a claim based in tort as well
as to a claim ‘based in contract. The Appellate Court ruled on
29 August 1983 that ‘however founded’ in Article 24(1) of the
Convention should be construed to mean that the Convention
should be applicable to the claim regardless of whether the cause
of action was based in tort or breach of contract, and that the
plaintiffs’ rights to damages had therefore extinguished because
of the time limitation as set forth in Article 29(1) of the Conve-
ntion.

The difficult and often debated question of what exactly is
meant by the words ‘such default equivalent to wilful misconduct’
in Article 25(1) of the Warsaw Convention, has also been litigated.
The Supreme Court of Japan dealt with this issue in the Suzuki
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Shinjuten Co. v. Northwest Airlines Inc. case. The Supreme
Court upheld the Appeliate Court’s ruling, and decided that ‘such
default equivalent to wilful misconduct’ under Article 25(1) of
the Convention was within the meaning of ‘gross negligence’
under the Japanese Commercial Code.

The issue of the convention of the ‘“franc’ into national curre-
ncies as provided in Article 22 of the Warsaw Convention as
amended by the Hague Protocol has been raised in a court case
in Korea, which is now before the District Court of Seoul In
this case, fle plaintiff argues that the gold franc equivalent
must be converted in Korean Won in accordance with the free
market price of gold in Korea, as Korea has not enacted any
law, order or regulation prescribing the proper method of calcul-
ating the equivalent in its national currency. while it is unclear
if the court will accept this position, the last official price of
gold of the United States as in the famous Franklin Mint case,
Special Drawing Right(SDR) or the current French franc, Korean
Air Lines has argued in favor of the last official price of gold
of the United States by which the air lines converted such francs
into us Dollars in their General Conditions of Carriage, It is my
understanding that in India, an appellate court adopted the free
market price valuation. There is a report as well saying that if
a lawsuit concerning ,this issue were brought in Pakistan, the
free market cost of gold would be applied there tco.

Speaking specifically about the future of the Warsaw System
in Asia though [ have been linformed that Thailand is actively
considering acceding to the Warsaw Convention, the attitudes of
most Asian countries’ governments towards the Warsaw System
are still wnot ell knowr. There is little evidence that Asian
couniries are moving to deal concretely with the conversion of
the franc into their own local currencies. So too it cannot be
said that they are on the move to adhere to the Montreal
Additional Protocols Nos. 3 & 4 which attempt to basically
solve many of the current problems with the Warsaw System,
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by adopting the SDR as the unit of currency, by establishing
the carrier’s absolute liability and an unbreakable limit and by
increasing the carrier’s passenger limit of liability to SDR 100, 000,
as well as permiting the domestic introduction of supplemental
compensation.

To summarize my own sentiments regarding the future, I would
say that given the fact that Asian air lines are now world
leaders both in overall size and rate of growth, and the fact that
both Asian individuals and governments are becoming more and
more reliant on the global civil aviation ‘networks as their
economies become ever stronger, I am hopeful that Asian nations
will henceforth play a bigger role in ensuring the orderly and
hasty development of a workable unified system of rules gover-
ning international commercial air carriage.



