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Thoughts Regarding the Soft Environment for Building

Shanghai into an International Shipping Centre
Shanghai Maritime University =~ Yu-Shicheng Sun-Jingliang

1. Preface

The rise of an International Centre of Economy, Finance and Trade
and the development of an International Shipping Centre inevitably
become mutual condition and supplement of each other. Building
Shanghai into an International Shipping Centre is an important factor to
the development and opening of Pudong and to the making Shanghai into
one of the International Centres of Economy, Finance, Trade. Its
advantageous géographic location, solid industrial fundamental, vast
hinterland to provide further development and perfect accommodation
services provide efficient grounds for building Shanghai into an
International Shipping Centre within early 2010.

To develop Shanghai into an International Shipping Centre, it not
only requires necessary investment in hardware, such as dredging
waterways, building deep-water ports, and also requires to consider
building of soft-environment at the meantime. The people in shipping,
trading and financial lines from each country will feel that going in for
shipping business in Shanghai is as convenient, high efficient, well-
ordered and privilegeous as in Rotterdam, Singapore and Hongkong area.
This requires that Shanghai must have an environment of equal
competition necessary for any international shipping center, and must
have a complete set of related statutes and regulations complete, so that
all shipping dealings and activities could proceed along the right track of
statutes in line with the market economy laws and international
conventions.

2. Environment of Equal Competition

Looking far and wide at other International Shipping Centre cities,
we can find that they all have a common aspect that is, all main shipping
companies in the world settle there, and take that city as the port of
shipment, of transit, and of destination for their round-the-world lines. A
harbour city without the two points above-mentioned, can not be ranked

as an International Shipping Centre . Since reform and opening , a great
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number of well-known shipping corporations have entered Shanghai in
succession, for instance, Maersk of Denmark, Sea-land of USA, Hanjin
of Korea, and Nadlloyd of Holland and so on. They established either
branch offices or agencies in Shanghai. The container lines taking
Shanghai as port of shipment or destination develop rapidly. In the year
of 1995, Shanghai handled international containers up to 1.5 million
TEUs accounting for more than one third of the total volume handled by
of cabotage ports in China, as fifty times as in 1980, with an annual
increase of 30 percent. All these show that all the international shipping
business even the whole world think highly of Shanghai. However, it is
a long way to go until Shanghai is built into an International Shipping
Centre.

In order to attract more and more international shipping companies,
especially foreign famous international shipping corporations to make
their home in Shanghai, and to operate concentrated round-the-world
container lines, one important condition is to furnish environment in
Shanghai where domestic and foreign shipping companies can compete
with one another equally. With the reform and opening deepening, the
shipping business of our country has profoundly changed, mainly
including: vessels owned by a Chinese ship company but participated by
foreign capital now are permitted to register in China and navigate flying
Chinese flag; shipping market has been opened, and foreign ship
companies to now are allowed to have operating activities in China on
the basis of reciprocity; the policy of native cargo carried by native ships
is ceased to apply; no reserving cargo carriage for native ships any more;
in principle, the mutual agreement of carriage by sea newly reached will
not set a clause of carriage share reservation; no more interference in
international freight; the solitary operation of one ship broker or freight
forwarding without competition has been broken; the standard of
harbour charge to ships either of Chinese or of other nationalities is
unified; joint venture to run wharf now is permitted, etc. The aforesaid
changes are the outcome of transition from close planned economy
system to open market econ'om'y system.

To build Shanghai into an International Shipping Centre in 2010, we -
must reduce step by step various restrictions imposed on foreign
shipping companies to come into Chinese shipping market, and try in
around ten years' to give them National Treatment. What is called

National Treatment in shipping field is that the treatment granted to
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foreign shipping corporations shall not be lower than that to native
corporations. If there exists difference between the two, and therefore
alters the competing conditions, and places native shipping enterprises in
a position of privilege, then it is to be considered as breach of the
principle of National Treatment. In brief, under the principle of
National Treatment, foreign shipping companies shall apply to the same
standard as native companies, in the terms of market accessibility,
business scope of company and tax revenue, and also enjoy the same
treatment also in recruitment, rent, water and electricity as well as
communication. Thus foreign shipping companies can operate their
business in China as native ones. In this sense, to grant foreign shipping
companies the National Treatment is indispensable to creating an
environment of equal competition. If our statutes and regulations still
place restrictions of varied degrees on foreign shipping companies in
entering Chinese shipping market, make them in fact unable to be on an
equal standing with Chinese counter parts, this hinders foreign shipping
enterprises getting into the shipping market of China beyond question.
At last, 1t will greatly affect the building of Shanghai into an
International Shipping Centre. During the past several decades, the state,
in order to support our national shipping business, placed restrictions on
foreign shipping companies to get into Chinese shipping market and to
grant a series of favourable polices to state owned shipping companies,
which was essential of that time. However, with the reform of our
economy system and the development of market economy, the whole
national economy becomes more closely related with the world economy.
If we continues to keep the various restrictions on foreign shipping
companies in the field of shipping, then the objection to build Shanghai
into an International Shipping Centre is difficult to be realized.

It is known that international shipping business involves a lot of
trades, having close relation with trading, finance, insurance, harbour and
so on. If shipping business, as part of the service trade, does not focus on
the all-round opening of service trade, and in stead, only focuses on
giving prominence to shipping only, obviously it will be hard to get the
desirable result. If the market can not open to foreign capital banks and
insurance companies at the same time, it will affect the development of
shipping business. Therefore, it is not enough to grant national treatment
to foreign shipping companies, in stead, we ought to implement National

Treatment in entire service trade field.
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National Treatment closely relates to market access. As the levels of

development of service trade vary in each country, there is still different
gaps between what most countries are doing and the requirement by
National Treatment. Even if the USA whose service trade is highly
developed, she still has not reached complete freedom in the shipping
field. If the National Treatment is to be adopted in China, then we should
abolish all sorts of charges and fees applied to ships of foreign
nationalities which are different from those applied to native ships, and
reconsider the policy of having monopolized cabotage and inland water
navigation right. But in fact our country does not possess such condition
today. Therefore we must have a practical and realistic attitude towards
this question. We can only adopt National Treatment policy by stages,
considering our country's development level and capacity, on the basis of
mutual negotiation, progressively reach the objection pursued by
shipping negotiations under the general agreement on service
trade(GATS): to rescind step by*step all measures which obstruct entry
into shipping market, to permit foreign enterprises freely to exist
commercially, to provide foreign shipping servitors with National
Treatment, and to achieve entire liberalization in shipping field finally.
Our country has taken part in shipping business negotiation of the
Uraguate Round since 1990. With the aim of reducing and abolishing
obstacles and barriers some foreign countries have set in shipping area,
our country put forward reasonable request, in compliance with the
principle and spirit of the GATS , meanwhile we also made promises,
which can be summarized as following: allow to establish shipping
companies by the means of co-operation; allow to jointly operate of
container loading and discharging, warehousing business; permit foreign
ship companies to open solely owned or joint venture shipping
enterprises and deal with ships of their own on the basis of reciprocity;
allow to construct and operate public berth with Chinese partners, etc.
The requirement we proposed is mainly: demand nations concerned to
rescind cargo reservation by stages, allow Chinese shipping companies
to launch normal shipping business in the locality; and give equal
treatment to our state-owned shipping companies and companies of other
natures. According to the GATS "market access" principle, as our
country opens shipping market and implement the policy of National
Treatment, foreign shipping market should be opened to us as well, and
give our shipping companies National Treatment. It is useful for our
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shipping business to head for the world in an all-round way, and to
increase market share. Certainly ,we must attach importance to the wave
brought about to native shipping companies when we grant foreign
shipping companies National Treatment. Doubtlessly, with the opening
towards outside, the shipping business in our country will face severe
challenge.

Granting foreign shipping companies National Treatment creates
favourable condition for them to be in situation of genuine equality as
our shipping companies in Chinese shipping market. But furthermore,
how to ensure that domestic and foreign shipping companies can bring
about fair and just competition when they each launch particular
shipping practice? To establish Shanghai Shipping Exchange Market is a
efficient way. In the market, equitable, impartial and public rules guide
cargo owners, carriers, port operators along with ship brokers and freight
forwardings into the exchange market, forbid fraudulent and illegal
transaction, achieve rational disposition of waterway transport resource,
protect lawful rights and interests of parties involved, therefore, attaining
the goal of standardizing market exchange, adjusting market price, and
communicating market information.

When Shanghai Shipping Exchange Market is being fostered, some
certain statues and regulations directly related to transactions must be
worked out, for example, regulation on the administration of shipping
exchange market, regulation on the transactions in the shipping exchange
market and administration of settlement, etc. At the same time, Shanghai
Shipping Exchange Market shall only organize resources, borrow the
experience of similar domestic and foreign contracts for reference to
work out standard contract form of its own as soon as possible. If
Shanghai Shipping Exchange Market can bring forth all kinds of
standard forms, as a bridge to supply excellent service, and meanwhile
enlarge its influence, it will positively promote the development of the
market. In a certain sense, the day when the contract form of the
Shanghai Shipping Exchange Market is accepted by domestic and
foreign clients is the day when Shanghai International Shipping Centre
will have been set up.

3. A Complete Set of Statutes and Regulations
None of the shipping centres in the world does not operate according

to market economy pattern, or in another words, each of them operates
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under market economy system. Market economy corresponds to-
legalized economy. Without a complete set of statues and regulations,
market economy is thrown into confusion. Our country has made
tremendous achievement since economy system reform in late 1970's. In
order to establish and develop Chinese characteristic socialist ‘market
system, the Nation People's Congress and its Standing Committee has
drawn up a series of regulations one after another, for instance, the
Company Act, the Negotiable Instruments Law, the Law of Bankruptcy.
Meanwhile our state has also noticed that legislation has lagged behind
the economic system reform, thus clearly put forward the view of point
that decisions of strategic importance on reform must be integrated with
legislation decisions. Legislation ought to reflect the spirit of reform.
Statutes shall guide, protect and promote the reform. As for the
regulations relating to shipping business, the Nation People's Congress
has passed two bills. One is the Maritime Traffic Safety Law of P.R.C. in
1983 and another the Code of Maritime Law of P.R.C. in 1992. In terms
of relationship pertaining to shipping business, the two regulations
above-mentioned are far from sufficient, let alone satisfy the demand to
build Shanghai into an International Shipping Centre. For example, a
port is not only a window for the country to open towards outside but
also a hub of water and land communication. We are in great need of a
Harbour Act to adjust lengthwise and crosswise relationships concerned.
The waterway transport order is far from satisfaction, some links are
even out of control, ahd require urgently to lay down relevant laws. All
of above presents an aspect that our country is in need of a legal system
to guarantee Shanghai to become an International Shipping Centre. For
this reason, we suggest to speed up formulating Harbour Act, Waterway
Transport Act and International Maritime Business Administration Rules
and so on, in order to form a legal surrounding corresponding to
constructing Shanghai as an International Shipping Centre at a earlier

 date.

3.1 Harbour Act. Our country is a great shipping nation as well as the
country owns a great number of ports. Up to date, there are about 117
ports opening towards outside, including 77 first class ports and 40
second class. Those harbours handle over 90 percent import and export
trading cargo. Shanghai is the greatest port in China, with the volume of
freight handled ranking the first in China, the second in Asia ,and the
third in the world. Whether the harbours can operate in high efficiency
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and good order will affect the market development of shipping business
and the image of the country. Our harbour system in operation becomes
worse and worse out of pace with the current development, such as
divided harbour management, overlapped organizations and functions

have seriously adversed the national macroscopic adjustment and control
over harbours, mixture of administration and entity weakens harbour
administration function and prevents enterprises from entering market
independently and initiatively. As a result ship companies and owners of
cargo have veiled criticism on the service qualities of harbours. In order
to carry forward the reform of the harbour system, to give impetus to port
companies to set up modern enterprise system, and to adjust various
relationships with harbours , it is extremely urgent to lay down the
harbour act.

To formulate our country's harbour act we must adhere to reform
and opening policy, and work out a harbour act of our own by seriously
summing up over 40 years' harbour management and operation
experience since the founding of P.R.C. and borrowing good experience
of other countries'. The stipulation of Harbour Act shall contribute to
speeding up of harbour construction, improving national macroscopic
adjustment and control over ports. On the condition of separating from
administration, put harbour management in order, make clear the legal
position of port operator, promote the development of harbour market,
and guard against monopoly harbour operation.

3.2 Regulation for Administration of International Ocean Shipping of
P.R.C.

Clause 16 in the Code of Maritime Law of P.R.C. stipulates: All
matters pertaining to maritime transport shall be administered by the
authorities in charge of transport and communication under the State
Council. The specific measures for such administration shall be worked
out by such authorities and implemented after their being submitted to
and approved by the State Council. That is to say, the code clearly and
definitely authorizes the Communication Department to administer the
whole seaway transport including international ocean shipping. For the
Communication Department, as a competent authorities, how to
administer shipping business in compliance with statutes and regulations
under the conditions of market economy is a practical and urgent
question. Taking Shanghai as example, the freight forwarding market is
in chaos at the moment; prices are unreasonably lowered; commission is
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paid; the offices of foreign shipping engage in illegal operation, evasion
" taxes, all of which has done great damage to the reputatlon of Shanghai

shipping market, and requires urgent actions.

In usual practice, we classify waterway transport into international
shipping, cabotage and inlandwater transport, and take measures for
administration accordingly. Thus the subject pertaining to international
shipping administration can be provided for in the Regulation for
Administration of International Seaway Transport which is going to be
issued by the State Council, while cabotage and inland water transport
may be set out in the Waterway Transport Act which is being laid down.
In the long rum, our state ought to work out regulation for administration
applicable to not only international shipping but cabotage and inland
waterway transport. It is not suitable to simply divide the waterway
transport from one to two.

The Regulation for Administration of International Shipping
Business shall stipulate items such as: condition of access to our
international shipping market, the management of lines and bills of
lading, the approval procedure of ship broker, freight forwarding and
international multimedia operator, standard of operation, and freight.

3.3 Waterway Transport Act. In our country cabotage and inland
water transport are applied to the same administrative system and
liability pattern. Waterway transport plays an non-replaced role in
national economy. In this massive transport set-up, lengthwise business
administration mainly relies on the Regulation for Administration of
Carriage by Waterway of P.R.C. issued by the State Council in 1987 and
the Regulation for Implement Contract of Carriage of Goods by
Waterway released by the Communication Department in 1987. In
addition, crosswise civil relationship respectively depends on the
Regulatlon for Carriage of Goods by Waterway of 1987 and the
Regulation for Administration of Carriage of Goods by Waterway of
1995. Code of maritime Law of P.R.C. of 1992, except Chapter 4 , the
Contract of Carriage of Goods by Sea, other chapters apply f()r the
cabotage transport. Besides, the Communication Department has
formulated a set of rules applicable for cabotage and inland water
transport. There are some short-coming in regulations applicable to
cabotage and inland water transport: lack of unity and coherence, loose
substance, too many clauses wanting in legal foundation. conflict among
themselves. It is considerably essential to lay down waterway transport
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act suitable for both cabotage and inland water transport. The Waterway
Transport Act, which mainly is consist of vessel and crew, administration
of carriage of goods by waterway, contract of carriage of goods by
waterway, dealing with accident on water, etc., should be associated with
the maritime law and the actuality of cabotage and inland water transport,

give consideration to lengthwise and crosswise relationship.

In company with other rules, these three aforesaid statutes and
regulations that are going to be brought forward in succession,with the
approach of the century, will form a relating complete legal system
covering various relationship concerning shipping business. In the
system: Code of Maritime Law of P.R.C. and the waterway transport act
stipulate the content of transport and vessel relationship of sea and
inland river; the regulation for administration of international shipping
business adjusts lengthwise administration of international shipping
business, the harbour act regulates relationships relating to harbours, the
regulation for vessel registration provides institution of wvessel
registration, the maritime traffic safety law guarantee the safety on sea.
The series of statues and regulations together with the general rule of
civil law, insurance act, guaranty act, negotiable instruments law, and
law of bank can basically satisfy the requirement of statutes and
regulations by aiming at constructing Shanghai as an International
Shipping Centre.

Doubtlessly, it is not easy to work out statues and regulations, but
what even more difficult is to handle affairs according to them strictly
when they come in effect . Though there are exiting regulations
applicable, one dose not enforce or does not enforce them strictly. This
is more harmful than there is no law. Therefore, during the course of
building Shanghai into an International Shipping Centre, Shanghai local
departments in charge of transport and the maritime court must strictly
administer and deal with cases in accordance with  statues and
regulations. This is essential to constructing Shanghai into International
Shipping Centre early. ’

With only 15 years left to 2010 , we must work in a down-to-earth
style, quietly immerse ourselves in hard work, firmly grasp investments
on infrastructure and soft-environment construction. The  author
considers that through consistent effort of three five-years plan an
International Shipping Centre extending in all directions will certainly
erect in the east of the homeland, in the west coast of the Pacific.
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Abstraction

In the process of building Shanghai into an International Shipping
Centre, it is necessary to increase municipal investments on
infrastructure,meanwhile, we shall also develop a qualified soft-
environment in Shanghai, which means an fair play surroundings and
relevant statutes and regulations, where various shipping business could
be performed orderly upon a basis of market system in accordance with
international customs.

Shanghai Maritime University Yu-Shicheng Sun-Jingliang
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